NEWSLETTER

IFA / INDIA BRANCH

Dear IFA colleagues,

The 2019 London Congress at the Southbank
Centre witnessed record attendance of over 2400
participants with an Indian contingent crossing 50.
Kudos to women power - The London Executive
Committee has formally recognised Women in TFA
(WIN) network as part of the Organization.

Closer home, the IFA-India Tax academy
continued to add interesting weekend programs
with growing number of participants. The EC has
recommended the following branch reporters for the
2020 Cancun Congress :

- Subject 1 on Reconstructing the treaty network
: Ganesh Rajagopalan & Rakhi Modi

- Subject 2 on Exchange of information :
Ostwal & Dhinal Shah

Avinash Gupta completed his term as India
representative on YIN and I wish to place on record
his contribution to represent India. Kindly join
me to congratulate Siddharth Banwat, India YIN
representative and Ishita Farsaiya as deputy YIN
representative.

Our this quarter's news letter covers most
relevant, researched & debated case study on profit
allocation rules. This comes on back of India’s
release of public consultation paper & OECD’s
program of work in April and May 2019, respectively.
The case study conceptualised by Chetan Rao,
Director FT& TR has participation by Rajat Bansal,
Shobhan Kar, Prof. F. ALFREDO. GARCIA PRAT
and Suranjali Tandon. It debates the options leading
to development of new profit allocation rules. The

TP

pace of developments in this arm of international
tax landscape is indeed unprecedented, given that
before this case study went under print, OECD
released Digital Economy Consultation document.
I have no doubt, in the coming months, IFA India
shall continue to contribute to the debate with all
stakeholder participation. I have encouraged our
Academy to organise a series of interactions with
Tax administration, Advisors & Academicians,
which will help us shape sensible policies.

I wish to take this opportunity to personally
invite you for the 2019 YIN annual conference on
November 9-11 at the Taj hotel & convention centre,
Agra few minutes walk from the majestic Taj Mahal.
Besides, the conference has an interesting agenda
and an illustrious line up of speakers.

I am also saddened to inform you that Marcus
Desax, from the Swiss branch who served as the Hon.
President of IFA in 2005 passed away on October 8.
I recall fond memories with Marcus when the Swiss
branch hosted the 51st Congress in Geneva, just a
year prior to the Delhi Congress.

Wishing you and your family auspicious Deepawali
greetings and look forward to seeing you at Agra.

Sincerely and best wishes.

forch

—

MUKESH BUTANI
Chairman, India branch.
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IFA / INDIA BRANCH

Dear Readers,

The Editorial Team is pleased to present the fifth
edition of the IFA India Newsletter. This issue is
very special in a way, since it covers one of the most
widely debated topics in the international tax arena
- Allocation of profits and consequent taxing rights
among jurisdictions! We are extremely fortunate to
receive the views and perspective (in personal capacity)
of Shri Rajat Bansal (Joint Secretary, FT&TR II,
CBDT, Ministry of Finance) and Shri Sobhan Kar
(Director, APA, FT&TR, Ministry of Finance) on a
case study on this topic devised by Shri Chetan Rao
(Director FT & TR, Ministry of Finance)! We also
have views of two leading experts from academia - F
Alredo Garcia Prat (Professor of Tax Law, University
of Valencia — Spain) and Suranjali Tandon (Assistant
Professor, National Institute of Public Policy &
Finance).

Separately, I am delighted to share with you that the
73rd IFA Congress was recently concluded in London. It

was weeklong event held between 8-12 September, 2019
and with around 2400 delegates can be said to be largest
annual gathering of international tax professionals
(comprising of leading tax experts from governments,
corporations, academia and advisors) globally.

Lastly, I encourage you to share with me or any
of Editorial team member [info@ifaindiaacademy]
more ideas on topics / contents / feedback, and any
suggestions on what differently should or can be done
in the future issues of Newsletter.

In meantime, Happy Reading!

pergpt?

PARESH PAREKH
Editor-in-Chief

Best wishes,
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SECTION 1

PROFIT
ALLOCATION
RULES: CASE
STUDY, QUESTIONS
AND EXPERTSPEAK

BY

CASE STUDY CONCEPTUALISED BY CHETAN RAO,
RESPONSES CO-ORDINATED BY

ISHA SEKHRI AND SUDARSHAN RANGAN

BACKGROUND:

In May 2019, the G20/OECD Inclusive Framework has approved a Program
of work (POW) on development of consensus solution to address tax
challenges posed by digitalisation, and has assigned timelines for the
background technical work so that the work is completed by 2020. It
proposes reallocation of taxing rights - called “new taxing rights”, to the
jurisdictions of the consumer/user - where value is created by a business
activity through remote participation in the jurisdiction which is not
recognised in the current framework for allocating profits, and has proposed
three options for the development of new profit allocation rules, which are
a) Modified residual profit split

b)  Fractional apportionment method

c) Distribution approaches.
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SECTION 1

CASE STUDY:
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The parent company is based in the country A and has a principal company in a low
tax jurisdiction M. The principal company owns intangibles and operates as the master
services provider by entering into contracts for the provision of services. This principal
company earns the residual or non-routine profits. It has regional company below it,
in country B which is a low tax jurisdiction. The regional company is selling in country
W, XY & Z through different structures. It sells through third party in country W, thought
a subsidiary in country X, through a PE in country Y and sells remotely in country Z.
Under the existing international tax rules, country X & Y are able to tax the subsidiary
and the PE respectively but country W & Z are not able to tax the income derived by
the MNE from the sales. The Programme of work proposes to give country W & Z the
right to tax and also proposes to allocate move revenue to market countries X and Y.
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SECTION 1

QUESTIONS & EXPERT SPEAK:

F. ALFREDO SOBHAN KAR SURANJALI TANDON
GARCIA PRAT Joint Secretary (Foreign Tax Director (APA) Assistant Professor
Professor of Tax Law. & Tax Research - II) Foreign Tax €3 Tax National Institute of Public

Jean Monnet Chair ‘EU Tax
Law and Policy’ University
of Valencia-Spain

Ministry of Finance

Central Board of
Direct Taxes
Department of Revenue

Government of India

Research Division, Central
Board of Direct Taxes,
Ministry of Finance,

Finance and Policy

Government of India

Q.1 CAN THE EXISTING INTERNATIONAL TAX RULES BE MODIFIED FOR PROVIDING
TAXING RIGHTS TO COUNTRY W & Z ?

F. A: It would certainly be
desirable to have an adapted set
of agreed rules that properly face
the changes derived from the
digitalization of the economy and
set up well founded principles and
rules capable of running the proper
inter-jurisdiction allocation of
income and taxing rights among
the different jurisdictions involved
for the new decades to come.
This should be done regardless
of the type of jurisdiction implied
-either developed or developing,
low-tax or high-tax country-,
and whenever possible, not
discriminating against different
business models or value-change
generation of the final profit for the
company. Failure to do so would
encourage diversity of unilateral
approaches, thus generating tax
barriers, indirect tax burdens,
uncertainty, increase of litigation
and double taxation situations.

It is important, at this stage
of development of the different
proposals, to be able to reach a
common approach and a coher-
ent view of its implications for

the different jurisdictions con-
cerned. Moreover, it seems cru-
cial to clearly set up the scope of
the new rules and standards, and
also to define their relationship
with the existing standards of in-
ternational taxation -permanent
establishment principle and at
arm’s length standard-, to clari-
fy whether the new standards will
apply in parallel to the existing
ones, as an overlay, or whether
there will be a transitional adap-
tation of the existing rules to the
new standards. Creating paral-
lel and simultaneous application
would certainly create opportu-
nities and thresholds, or would
ring-fence the economy, to the
detriment of both legal certainty
and economic growth.

Moreover, tax certainty should
seriously be taken into account.
Suggesting new international
rules soon after some substan-
tial changes of the rules of inter-
national taxation (new article 7
OECD, BEPS measures regarding
the arm’s length standard such as

DEMPE, MLI) without a clear

understanding and implementa-
tion of its implications, is unlike-
ly to produce the desired results
unless clear rules are proposed.

Finally, considering that the
proposal may result in fundamen-
tal changes of the existing param-
eters, careful technical analysis
and implementation should com-
plement the necessary interna-
tional political consensus on the
matter. Nevertheless, the prec-
edent of the MLI demonstrates
that, at least, such an amendment
is technically possible.

Existing international tax
rules can of course be modified
to provide taxing rights to coun-
tries W & Z. This will however be
dependent on reaching consensus
at international level by countries
and acceptance of such new rules
to various stakeholders.

SK: The international tax rules
can be modified to provide tax-
ing rights to country W & Z. In
respect of country W, the third
parties buying from the Regional
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company and selling in country
W are already taxable entities
and the profits derived from the
market of country W are getting
taxed in the hands of such third
parties. In respect of country Z,
there is a need to create a nexus
for the business operations of the
Regional company in country Z.
Profits are being earned remotely

SECTION 1

from the market of country Z and
the same need to be taxed.

ST: Digital companies can engage
with market jurisdictions through
a variety of contractual arrange-
ments. The case study provides an
illustration of the plausible means
of concluding sales. The existing
definition of permanent estab-

lishment is insufficient to estab-
lish that operations carried out
remotely whether through a third
party or direct engagement with
consumers give rise to economic
nexus. From the point of view of
jurisdictions W and Z new nexus
rule is the required modification
to existing international tax rules.

Q.2 WHETHER THE MODIFIED RESIDUAL PROFIT SPLIT WHICH AIMS TO ALLOCATE
A PORTION OF AN MNE GROUP’S NON-ROUTINE PROFIT TO MARKET JURISDICTION,
ALLOCATE REASONABLE RESIDUAL PROFITS TO COUNTRY W AND Z ? WILL THIS
METHOD BE PRACTICAL CONSIDERING THE FACT THAT PROFIT SPLIT METHODS
ARE USED ONLY IN EXCEPTIONAL CIRCUMSTANCES AND ARE DIFFICULT TO APPLY?

F. A: In my opinion, in order
to ensure allocation of profits
to country W and Z the crucial
question is the definition of the
proper nexus and its general
acceptance. Despite the fact that
the OECD is running in parallel
the analysis of both the nexus
and the profit allocation as part
of the update of the allocation
of taxing rights exercise, it
seems obvious that without a
recognition of the entitlement to
tax for these countries with the
establishment of the new nexus,
whatever the allocation profit
rule chosen would be certainly
irrelevant. The  permanent
establishment proviso and the
separate enterprise principle
present in actual Tax Treaties
would prevent these countries
to exercise their taxing rights.
Therefore, it would be advisable
that the parallel development of
both the nexus and the allocation
of profit exercises would be
developed in a coherent and
integrated way. Once the nexus
has been selected, the criteria
for allocating profits to the new
nexus should be developed and
adapted accordingly.

Regarding the question raised,
the answer depends on what
it is going to be understood by
‘reasonable profit’ and, therefore,
that all States involved in the

development of the rule agree on
such a reasonableness. Moreover,
the notion of ‘residual profit’ is not
clearly derived from international
tax principles, and will force to
establish a previous determination
of routine functions, their
compensation, the calculation of
a routine profit, the deduction of
it from the total profits and at the
end the calculation of the portion
of the residual to be attributed.
Careful attention should be paid to
the fact of continuous and recent
changes regarding the allocation
of intangibles income that already
suffered an important update
after the BEPS project with the
inclusion of the DEMPE test.

The fact that in actual practice
is only accepted in exceptional
circumstances and the recommen-
dations cannot deny the fact that
the conceptual basis for is practi-
cal application is already in place,
it is being used in certain areas of
practice and it simply needs to be
adapted to the new nexus chosen
to recognize the power to tax to
market jurisdictions. Moreover,
technical difficulties and addi-
tional reporting and documen-
tation requirements may arise in
order to distinguish the normal
rate of return and the value of
marketing intangibles, so as to
determine the specific additional
residual profit that can be allocat-

ed to those jurisdictions prevent-
ing unilateral determination.

Modified residual profit split
method seeks to allocate profits
to market jurisdiction only in
respect of marketing intangibles
resulting from that jurisdiction.
This method or approach fails to
recognise that demand or sales
from that jurisdiction itself is the
profit driver. Under this method,
profits will be allocated to market
jurisdictions only if any residuary
profits are determined. Hence,
profits allocated to countries W
and Z under this approach cannot
said to be reasonable. On second
part of question, there may be
nothing wrong in applying profit
split methods when situation
requires radical departure from
existing rules and principles. The
problem in MRPS is about the
basis of split ie allocating only
the non-routine profit in relation
to marketing intangible to the
market jurisdictions. In addition,
several assumptions about routine
profitability, proportion of profits
allocable to marketing intangibles
as against trade intangibles etec.
mar the approach.

SK: Modified Residual Profit
Split is one of the various ways
in which market jurisdictions can
be provided with taxing rights
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and, more importantly, with a
share of the profits earned by the
Regional or Principal company.
The MRPS would be difficult to
implement and may not provide
market jurisdictions with the
appropriate share of profits that
they ought to receive.

ST: The modified residual profit
split method proposes that the
global profits be estimated and
then a part of these global profits
be bifurcated into routine and
non-routine using existing transfer
pricing method or a simplified
approach. In this case, the non-
routine profit is clearly attributed
to the principal company M. Then

SECTION 1

the in-scope non-routine profit of
M will have to be identified. This
profit will be split among relevant
jurisdictions. The important
point is which other entities are
identified as subject to new taxing
rights. In this case W and Z can
be thought of as exercising new
taxing right. However if users or
sales is the criterion it is possible
that profit will also have to be split
using modified transfer pricing
rules between other entities such
as Y. The size of the non-routine
profit allocated to W and Z will
thus depend on many factors. The
sale proceeds from Y and Z are at
the moment taxed in B or passed
on to principal company and taxed

in M. Only part of these paid to M
will be considered as non-routine
and a fraction of that will be
taxable in W and Z.

This method is expected to con-
tinue alongside the existing trans-
fer pricing rules. This relies heav-
ily on existing practices to deter-
mine routine profit and to quantify
portion of non-routine profit to be
allocated to jurisdictions with new
taxing rights. Applying an exist-
ing system with legacy of disputes
to a new system of allocation is
expected to complicate matters.
Although profit split methods are
applicable to highly integrated
businesses the proposed method
may undermine simplicity.

Q.3 CAN FRACTIONAL APPORTIONMENT METHOD WHICH IS SIMPLE IN APPLICATION
AND PROPOSES TO ALLOCATE A PORTION OF THE PROFITS OF THE ENTITY TO MARKET
JURISDICTION BASED ON REVENUE GENERATED WITHIN THE JURISDICTION AND A
FORMULA (ALLOCATION KEY) PAIRED WITH REMOTE TAXABLE PRESENCE NEXUS RULES
PROVIDE REASONABLE PROFITS TO COUNTRY W AND Z? CAN IT CO-EXIST WITH THE
EXISTING PROFIT ALLOCATION PRINCIPLES?

. A: In principle the fraction-
al apportionment method seems
easy to apply provided that it
leads to a mechanical application,
and again the main issue will be
the determination of the portion
of the profits to be allocated to
market jurisdiction. This method
could be easier to accommodate if
the significant economic presence
criteria was selected as the proper
additional nexus, thus connecting
the additional profit allocation to
the criteria relevant for the signif-
icant presence.

The coexistence, however, may
be hard to administer. Despite
the fact that most of the DTC
in force still maintain article 7.4
of the traditional OECD MC
eliminated in the 2010 update,
it may be difficult to maintain
the compatibility of the new
allocation rules of additional

profits with the traditional
principles contained in article 7
of the OECD Model.

Yes, fractional apportion-
ment method can provide reason-

able profits to country W & Z, as it
does not draw distinction between
routine and non-routine profit.
There is no doubt that any meth-
od of profit allocation will have
to be based on approximations
to keep it simple & easy to ad-
minister on one hand and provide
tax certainty on other. However,
before embarking on approxima-
tions, the fundamentals have to
be sound. Postulation that market
jurisdictions only deserve share of
non routine profits of a particular
kind is not based on any sound
principle nor it is in interest of
developing economies. If the sale
hadn’t taken place, there would
have been no profits at all in first
place. Fractional apportionment
scores over MRPS hugely in this
regard. On second part, again an-
swer is yes. For instance, the UN
Model Convention Article 7(4) al-
ready provides for similar method.
SK: The Fractional Apportion-
ment Method proposed by India
and the G-24 countries is far sim-
pler and would provide market
jurisdictions with a fair share of

profits derived from their markets
by non-resident entities. It need
not co-exist with the existing prof-
it allocation principles because
the existing principles have not
proved to be effective in allocating
profits. However, if need be, it can
co-exist with the existing profit
allocation principles.

ST: The fractional apportionment
method does away with the need
to bifurcate profits into routine
and non-routine. In fact, for tech
platforms with highly integrated
operations such as data processing
it may be cumbersome to define
routine and non-routine over the
course of its life. The key challenge
here is to compute profits that are
to be apportioned. In the above
case, the profit allocated may not
be restricted to that of M but that
of the group which include sales
of the entity that may be retained
and taxed in B. W and Z will
receive a part of these aggregate
profits that are attributable to
users/sales key.

The existing profit allocation

o7

SEPTEMBER 2019 /IFA INDIA / ISSUE 5




principles will have to modified
to include allocation key for mar-
ket based factors. Further, it must

SECTION 1

be applicable widely and not in
exceptional cases. This will also
require a co-ordination between

the rules applied in A, B and M
with that in W and Z to avoid
double taxation.

Q.4 WHETHER DISTRIBUTION-BASED APPROACH WHICH SPECIFIES A BASELINE
PROFITABILITY FOR MARKETING, DISTRIBUTION AND USER RELATED ACTIVITIES
AND HAS THE FLEXIBILITY TO ADJUST THE RETURN BASED ON THE MNE GROUPS
PROFITABILITY, PROVIDE A SIMPLE WAY TO ALLOCATE PROFITS TO MARKET
JURISDICTIONS W AND Z? DOES IT ADDRESS THE TAX CONCERNS OF DIGITALISATION?

I. A: Setting up baseline profit-
ability may be a desirable out-
come for simplicity reasons but
certainly departs from the tra-
ditional understanding of the
allocation income rules under
the arm’s length standard. Nev-
ertheless, if States can reach an
acceptable consensus on the ap-
plication of this simplified mech-
anism, it can serve as the basis
for providing simplicity to the
system. However, if consensus is
not reached and unilateral inter-
pretation of the different baseline
for profitability is provided, the
approach should not be taken
into consideration.

Distribution based approach
targets cases where marketing
and distribution activities take

place through a subsidiary or PE.
These would hence not be relevant
for country W or Z situations. On
second part, distribution based
approach is not to address tax
concerns of digitalisation but is
to address cases of ‘risk stripping’
in market jurisdictions through

Low Risk Distributors (LRDs).

SK: The distribution-based ap-
proach is also an option that
could be adopted to provide mar-
ket jurisdictions with a fair share
of profits. The trick lies in set-
ting the baseline profitability at
an appropriate level. It can cer-
tainly address the tax concerns of
digitalisation but would suffer in
comparison to the Fractional Ap-
portionment method.

ST: The distribution approach
is meant to provide a relatively
simple solution to the taxing
companies with no physical
presence in market jurisdictions.
A baseline amount of profits may
be apportion profits to market
jurisdictions. If this is so then the
profits from marketing, users-
related and distribution activities
undertaken by Regional company
in B and Principal company in M
may be become taxable in W and
7. However, the question remains if
the baseline profits in jurisdiction
W through third party will be the
same as for Z where the enterprise
engages directly with customer.
A relatively simple method, it
can address the concerns if there
is sufficient flexibility in the
determination of baseline profit.

Q.5 THE PROGRAMME OF WORK EMPHASISES THAT A SOLUTION SHOULD REFLECT THE
RIGHT BALANCE BETWEEN PRECISION AND ADMINISTRABILITY FOR JURISDICTIONS

AT DIFFERENT LEVELS OF DEVELOPMENT, UNDERPINNED BY SOUND ECONOMIC
PRINCIPLES AND CONCEPTUAL BASIS AT THE SAME TIME ENSURE A LEVEL PLAYING
FIELD BETWEEN ALL JURISDICTIONS; LARGE OR SMALL, DEVELOPED OR DEVELOPING.
WHICH OF THE PROPOSED THREE PROFIT ATTRIBUTION RULES CAN HELP GENERATE
CONSENSUS AND MEET THE OBJECTIVES SET BY THE WORK PROGRAMME?

. A: This is a question difficult
to answer in a limited space of
paper. First of all, it is import-
ant to emphasize that in order to
consider the proper balance and
inter-jurisdictional level playing
field both pillar one and two of
the Programme of Work should
be considered. The second pil-
lar may play an important role in
amending, enlarging and comple-
menting the jurisdiction to tax of
the ultimate shareholder company
and thus needs to be considered in

relationship with the choice made
among the different alternatives
of pillar one. The joint analysis
should also be considered for an-
alyzing its coherence with sound
economic principles and its con-
ceptual basis. While the second
pillar can be considered as a cor-
relation and consequence of the
single taxation principle, which
involves not only prevention of
double non-taxation outcomes
but also ensures single (minimum)
taxation, it does not necessarily

seem to allocate the taxing rights
to the jurisdiction where the val-
ue is created and the activities are
taken.

Among the three suggested al-
ternatives for pillar one, each one
has its merits and its demerits,
but policy makers should seek
coherence between the new ex-
panded nexus rule and the corre-
sponding expanded profit alloca-
tion rule. This correlation should
ensure that the conceptual basis
of enlarging market jurisdictions
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to tax is based by sound economic
principles and sufficient concep-
tual basis. Having said that, in
order to find a proper consensus,
distinction should be made be-
tween the validity and precision
of the expanded allocation rule,
on the one hand, and adminis-
trability of the suggested rules,
on the other hand, since, as the
POW report justifies, simplified
rules can be applied in any of the
three alternatives. From a pure
administrability perspective, the
fractional apportionment mech-
anism seems to be, initially, the
less technically complex and the
easiest to administer. The same
can also be true for the distri-
bution-based approach provid-
ed that consensus is reached on
the safe harbors that serve as its
basis. From the connection with
present practice, the modified re-
sidual profit split method seems
to count with technical basis,
and gain preference among prac-
titioners, despite the fact that it
would certainly need some tech-
nical important adjustments to
be practicable and administrable.

Modified Residual Profit
Split (MRPS) and Fractional
Apportionment (FA) are the two

SECTION 1

main approaches. Distribution
based approach is possibly in
conjunction with MRPS. None
of the approaches can be said
to be precise; however MRPS
is even less precise and difficult
to comprehend considering as-
sumptions about routine profit-
ability, determination of share of
non-routine returns in respect of
trade intangibles and marketing
intangibles ete. Administrability
wise also, FA should turn out to
be easier. It is not possible to say
which of the proposed approach-
es can generate consensus since it
is an extremely complex process.
Consensus may be driven by con-
siderations beyond objectives set
by Programme of Work.

SK: T believe that consensus
should not and cannot come at
the expense of equity in the inter-
national tax system. The primary
goal should be to provide market
jurisdictions with taxing rights
and a fair share of profits. All the
above three profit allocation rules
can provide market jurisdictions
with higher profits to tax but the
simplest and the fairest is the
Fractional Apportionment meth-
od. However, to achieve balance
between fairness and consensus

is going to be a tough ask.

ST: Digital companies engage with
market jurisdictions and often so
remotely. The current rules, par-
ticularly those of attribution do
not factor in demand side. The
three approaches to market attri-
bution, though an extension of ex-
isting transfer pricing rules, seek
to incorporate the demand side.
Digital companies are highly in-
tegrated. Therefore any approach
that consolidates profits to attri-
bute them to market jurisdictions,
notwithstanding the alignment of
accounting standards, is a rea-
sonable alternative.

The MRPS draws heavily on
existing transfer pricing rules
making it tedious to apply and
attributes only a fraction to mar-
ket. The distribution approach re-
quires baseline profit be defined.
Developing countries may prefer
this applies as minimum rate. Fur-
ther, It may have to be revised over
time to take into account changes
in the industry. Fractional appor-
tionment, as is adopted in many
developing country treaties, may
be relatively feasible. Application
of this method as compared with
the other two would require a con-
sensus on fixing the allocation key.

Please Note: All the above replies are in their personal capacity only.

24-25 APRIL 2020
IFA INDIA
INTERNATIONAL
TAX CONFERENCE

NEW DELHI, INDIA

4-8 OCT 2020
IFA CONGRESS
2020

CANCUN,
MEXICO

09

SEPTEMBER 2019 /IFA INDIA / ISSUE 5




SECTION 2

INTERNATIONAL
TAX UPDATES

BY
SAURAV BHATTACHARYA
SUDARSHAN RANGAN

France introduces Digital
Services Tax (DST)

The French Government passed the
DST bill on 11 July 2019, whereby
the DST applies retroactively from
1January 2019. The DST bill placed
before the French Parliament on
March 2019 titled as “Bill creating a
tax on digital services and changing
the trajectory of a drop in corporate
income tax”.

The primary key features of the
French DST are as follows:

7

Companies supplying in France, whose
. Total annual worldwide revenues of €750
million and
. Total French level revenues of €50 million

7

7

3% on gross revenue from specified
digital services

Y . . e .

é Specified Digital Services
iy

i) Online Advertising Services: the placing
on a digital interface of advertising targeted at
users of that interface;

ii) the making available to users of a multi-
sided digital interface which allows users to find
other users and to interact with them, and which
may also facilitate the provision of underlying
supplies of goods or services directly between
users; and

iii) the transmission of data collected about
users and generated from users’ activities on
digital interfaces.

Note: Banking and financial services get
excluded from the scope of DST. Further
online linking services for payment on
subscription mode remains within the scope

of the DST.

It is vital to note that France is the
first country in Europe to implement
the DST, even though other
European countries such as United
Kingdom (UK), Italy, Austria, Spain
are keen to implement the DST, and
their proposals are in draft stages.
*With no consensus at the OECD
level and the EU level happening
on DST, the French Government
unilaterally decided to introduce
the DST targeting the giant digital
companies. The French DST
colloquially referred to as GAFA
(Acronym to Google, Amazon,
Facebook and Apple) which all the
more signifies the target companies
that the French Government were
targeting for under DST.

LEC Proposal on Digital Services
Tax -Article 3(1)

2 https://www.gouvernement.fr/en/
digital-tax-france-at-the-forefront

OECD Update on Multilateral
Instrument Ratification

Russia, India, Canada, Switzerland,
Norway, Serbia etc are some of the

major countries that deposited
their instruments for ratification
for the MLI BEPS convention. The
detailed list of countries that have
ratified and deposited their instru-
ments along with the effective date
of entry into force can be tracked

on the OECD website : htip://www.
oecd.org/tax/treaties/beps-mli-sig-

natories-and-parties.pdf. ~ Further,
Namibia was the latest developing
country to join the OECD BEPS
Inclusive Framework Committee,
thereby becoming the 134™ mem-
ber of the inclusive framework. The
updated list of the members of the
inclusive framework can be tracked

on the OECD website : http://www.
oecd.org/tax/beps/inclusive-frame-
work-on-beps-composition.pdf.

USA- Luxembourg Tax Treaty
protocol into force!

The USA-Luxembourg tax treaty
protocol signed in the year 2009 was
finally ratified by the US Senate in
September 2019 thereby bringing
the protocol into force. The protocol
amends the exchange of information
article (Article 28) in the existing tax
treaty which is currently in line with
the US and OECD Model. The scope
of information exchange authorized
between the treaty countries is
expanded and grounds for refusal
to exchange information based on
domestic law are limited. Further
the United States and Luxembourg
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agree to exchange such information
as is foreseeably relevant in carrying
out provisions of the present treaty
as amended by the proposed protocol
or in carrying out the provisions of
the domestic laws of the two treaty
countries concerning all taxes of any
kind imposed by a treaty country.
Further modalities of the exchange
of information and administrative
assistance pertaining to the USA-
Luxembourg treaty is provided by
the Joint Committee of Taxation
in its explanation document to the
proposed protocol to the Income tax
treaty between the United States and
Luxembourg.

! https://www.jet.gov/publications.
html2func=startdown&id=3790

OECD Peer Review Result on
Harmful Tax Practices

The Inclusive Framework on BEPS
approved for the first-time results
on the review of the substantial
activities factor for no or only
nominal tax jurisdictions. The
Inclusive  Framework reviewed
the application of the substantial
activities requirements for no or
only nominal tax jurisdictions
in November 2018, ensuring a
level playing field between those
introducing substantial activities
requirements in  preferential
regimes, and those offering a general
zero or only nominal corporate tax
rate. Since the publication of the
substantial activities’ requirements,
no or only nominal tax jurisdictions
have enacted new legislative
provisions to meet the standard.
In January 2019, the Inclusive
Framework agreed on a peer review
process for these jurisdictions to
be carried out by the Forum on
Harmful Tax Practices (FHTP),
which commences with a review
of the domestic legal framework,
and then proceeding to an annual
monitoring process to review the
effectiveness in practice. In the
recent report released by the OECD
concluded that around 10 low or no
tax countries such as Barbados,
Bahamas, Cayman Islands etc

SECTION 2

have introduced necessary legal
framework to avoid harmful tax
practice.

United Kingdom releases draft
regulations for Mandatory
Disclosure Rules.

A public consultation document
was released by the UK HMRC on
the draft regulations to implement
the EU directive referred to as DAC
6 on the mandatory disclosure
and exchange of cross-border tax
arrangements. From 1 July 2020,
DAC 6 will require taxpayers and
their advisers to report details of
certain cross border arrangements
that could be used to avoid or
evade tax tothe HMRC. Under
the EU DAC 6 Member states are
required to put in place legislation
giving effect to the provisions of the
Directive by 31 December 2019. The
consultation document specifically
refers to the significance of the DAC
6 and irrespective of BREXIT, the
UK is committed to international
tax transparency and will continue
to apply international standards on
tax aimed at tackling avoidance and
evasion.

The DAC provides that a cross-
border arrangement is reportable if
it meets one or more of the hallmarks
provided in the consultation
document. With regards to the
scope of taxes covered, the draft
legislation is in line with the
Directive and applies to all taxes
except VAT, customs duties, excise
duties and compulsory social
security contributions. Hence any
tax advantage availed must be
reported by the intermediaries and
in some situation tax payers. The
draft legislation can be accessed

on  hitps://assets.publishing.service.
gov.uk/government/uploads/
system/uploads/attachment_data/
file/818842/International_Tax_
Enforcement_-_disclosable_
arrangements__consultation_.pdf

Saudi Arabia issues guidelines
for requesting tax rulings

The General Authority of Zakat and
Tax (GAZT) recently published a
guideline, which provides guidance

to Taxpayers and their agents who
wish to request a Ruling from GAZT
to clarify the interpretation of the
laws or associated Regulations
applicable to Value Added Tax or
Income Tax and related to specific
fact circumstances. The tax ruling,
also known as an “interpretative
decision”, is a mechanism by which
GAZT may provide a written opinion
to a Taxpayer (or Taxable Person)
on the interpretation of laws or
associated Regulations applicable
to Value Added Tax or Income Tax
in the Kingdom to that Person’s
current or intended activities.
Further the guideline also provides
that the rulings are non-binding.

The detailed guidelines can be

accessed here:  https://www.gazt.
gov.sa/sites/default/files/2019-07/
VAT Added_Tax_Application_for_a_
Ruling Request_03Eng.pdf

Bulgaria announces mandates
transfer pricing documentation
The Bulgarian Government
promulgated the Bulgarian Tax
and Social Insurance Procedure
Code, 'wherein with effective from 1
January 2020, transactions between
related parties and the transfer
pricing must be documented. Failure
to comply with the same will lead
up to a penalty of upto 0.5% of the
transaction value. Under the Code,
the local TP file needs to be prepared
by 31 March of the year following the
year of the transaction and must be
presented to the tax authorities
upon request during tax reviews
and audit

No mandatory TP documentation
is required if the taxpayer meets the
following criteria:

(i) Had assets with a
balance sheet value not
exceeding BGN38m (approximately
€19m) at the end of the previous
financial year, and

(ii) Had annual net revenue not
exceeding BGN76m (approximately
€39m) for the previous financial
year, or

(iii) Has personnel of less than 250
people for the reporting period

! https://nap.bg/en/page?id=522
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IFA INDIA BRANCH

FORTHCOMING EVENTS
DATE: 09-November 2019 -
11-November-2019

PLACE : Taj Hotels Agra
CcONFERENCE: YIN IFA 3+
Residential International Tax
Conference

WEBSITE: www.ifaindia.in
E-MAIL: shelly.wadhwa@
ifaindiaacademy.in, info@
ifaindiaacademy.in, preeti.
tyagi@ifaindiaacademy.in

EARLIER HELD EVENTS:

DATE: 07-Sep-2019

PLACE: IFA India Academy,
Noida, India

EVENT: Study Circle Meeting
on “Case Study, Questions
and Expertspeak”
WEBSITE: www.ifaindia.in
E-MAIL: shelly.wadhwa@
ifaindiaacademy.in, info@
ifaindiaacademy.in, preeti.
tyagi@ifaindiaacademy.in

DATE: 03-Aug-2019

PLACE: IFA India Academy,
Noida, India

EVENT: Study Circle Meeting
the top upcoming tax cases-
Permanent Establishment
WEBSITE: www.ifaindia.in
E-MAIL: shelly.wadhwa@
ifaindiaacademy.in, info@
ifaindiaacademy.in, preeti.
tyagi@ifaindiaacademy.in

DATE: 03-Aug-2019

PLACE: Chennai, India
EVENT: Morning meeting
“Expatriate taxation and its
intricacy”

WEBSITE: www.ifasre.org
E-MAIL: admin@ifasrc.org

1FA WORLDWIDE

FORTHCOMING EVENTS:

DATE: 18-Nov-2019

PLACE: Vienna, Austria
EVENT: Seminar on “Recent
Developments in State Aid”

WEBSITE: www.ifa-austria.at
E-MAIL: merita.kuku@wu.ac.at

DATE: 31-Oct-2019

PLACE: Seoul, Korea
cONFERENCE: IFA Korea Tax
Conference 2019.

WEBSITE: www.ifakorea.org
E-MAIL: ifa_korea@naver.com

DATE: 07-Oct-2019

PLACE: Vienna, Austria

EVENT: Seminar on “Dispute
Resolution”

WEBSITE: www.ifa-austria.at
E-MAIL: merita.kuku@wu.ac.at

DATE: 04-Oct-2019

PLACE: Singapore
CONFERENCE: “Taxing the
Digitalised World: Triumph or
Debacle?”

WEBSITE: wwuw.ifasingapore.org
E-MAIL: enquiries@
ifasingapore.org
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EARLIER HELD EVENTS:
DATE: 25-Sep-2019
pLACE: New York and San
Diego, USA

EVENT: YIN Webinar on
Hybrids

WEBSITE: www.ifausa.org
EMAIL: info@ifausa.org

DATE: 19-Sep-2019

PLACE: Singapore

EVENT: IFA Singapore
International Tax Dialogues
2019 on the MLI and
Singapore’s tax treaties
WEBSITE: www.ifasingapore.org
E-MAIL: joy.ng@
bakermckenzie.com

DATE: 17-Sep-2019

PLACE: Munchen, Germany
EVENT: “Brave new world?

— Digitalsteuer und globale
Mindestbesteuerung”

SECTION 3
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1 9 HS_CAL FSSPF]ATIUN 'I

e
=N

Thank you to each and every one
w of our over 2,400 IFA 2019 delegates!

7~ B

WEBSITE: www.ifa-deutschland.
de/mitgliedschaft

E-MAIL: jemina.hellmann@
cms-hs.com

DATE: 16-Sep-2019

PLACE: Dubai, UAE

EVENT: “Transfer Pricing in
the GCC”

E-MAIL: ifauae@
intertrustgroup.com

DATE: 08-Sep-2019 -
12-Sep-2019

pPLACE: London, United
Kingdom

CONFERENCE: 73" Congress
of the International Fiscal
Association

WEBSITE: www.ifa2019london.com
E-MAIL: ifa2019@mci-group.
com, ifa.reghot@mci-group.
com, ifa2019industry@meci-
group.com

DATE: 05-Sep-2019 -
06-Sep-2019

PLACE: Dublin, Ireland
EVENT: Two day Joint Branch
Meeting prior to the 2019
London IFA Congress
WEBSITE: www.ifausa.org
E-MAIL: info@ifausa.org

DATE: 05-Sep-2019 -
06-Sep-2019

PLACE: Dublin, Ireland
EVENT: Joint meeting of the
USA and Ireland Branches
WEBSITE: www.ifausa.org
E-MAIL: info@ifausa.org

DATE: 12-Aug-2019
PLACE: Buenos Aires,
Argentina

EVENT: Lecture Sports
Taxation

WEBSITE: www.aaef.org.ar

13

SEPTEMBER 2019 /IFA INDIA / ISSUE 5




NEWSLETTER

IFA / INDIA BRANCH

IIFA-INDIA

International Fiscal Association - India (IFA-India) is a society registered in Delhi (India) under the Societies Registration Act, 1860. It
operates in India through its Head Office in the National Capital Region (NCR) and four regional chapters in North, South, East and West.
IFA-India is governed by an exectutive committee which presently has 26 members with 6 elected office bearers out of that. IFA-India is
engaged in promoting better understanding on the subject of international tax and the related fiscal laws. It organises conferences, seminars,
workshops, training courses and encourages discussions and conversations through various other modes like webinars and social media. The
membership includes tax administrators, tax policy experts, tax court judges, and tax professionals from corporates and from consultancy.
It has set up an international tax Academy at Noida where regular learning and knowledge sharing programs are held on the theme subject.

TFA-India is a part of International Fiscal Association headquartered in the Netherlands (IFA). Established in the year 1938 as a non-profit
organisation, IFA provides a neutral and independent platform where representatives of all professions and interests can meet and discuss
international tax issues at the highest level. IFA has played an essential role in both, the development of certain principles of international
taxation and in providing possible solutions to problems arising in their practical implementation. Its objects are the study and advancement
of international and comparative law in regard to public finance, specifically international and comparative fiscal law and the financial and
economic aspects of taxation. IFA seeks to achieve these objects through its Annual Congresses and the scientific publications relating thereto
as well as through scientific research. Although the operations of IFA are essentially scientific in character, the subjects selected take account
of current fiscal developments and changes in local legislation.

The membership of IFA now stands at more than 12,000 from 106 countries. In 62 countries, including India, IFA members have established
IFA branches and IFA-India is one of those 62 branches world over. IFA-India has also taken initiatives to encourage young IFA members and
Women IFA members to participate in its initiatives through YIN (Young IFA Network) and WIN (Women IFA Network).
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Disclaimer

This newsletter contains general information
without warranties of any kind, and is not
intended to address any particular situation.
The views expressed in this newsletter by our
contributors are their personal views and neither
IFA/IFA India nor the organizations the
contributors are attached to, necessarily concur
with the views. The information contained herein
should not be construed as legal or professional
advice. IFA/IFA India, the editorial team of the
newsletter or the contributors to the issue will not
be responsible for loss occasioned to any person,
acting or refraining from action, as a result of IFA India Academy
material contained in this newsletter.

Published in India. All rights reserved by IFA India. CONTACT US

Write to us with feedback and suggestions at
info@ifaindiaacademy.in

Visit us at www.ifaindia.in HEAD OFFICE:

C -56/9A, Sector-62,

n https://www.facebook.com/ifaindiabranch NOIDA - 201 309, Uttar Pradesh,

India. T: + 91-120-4281045.

m https://www.linkedin.com/company/ifaindia

u MUMBAI OFFICE:
hitps://twitter.com/ifaindiabranch Office no. 111 ]Oﬂy Bhavan no. 1

10 New Marine Lines,
To know more about YIN, please visit: www.ifa.nl/about-ifa/yin Mumbai-400020

www.ifaindia.in/YIN.htm

T: 91-22-22075673.

To know more about WIN, please visit: wwuw.ifa.nl/about-ifa/win

Neuwsletter archives: http://www.ifaindia.in/ifa-india_newsletter.htm
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