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Dear IFA Colleagues,
Greetings!
It just seems yesterday that we entered 2019 and the first
quarter is behind us as we step into the new fiscal year.
Before we take stock of this edition, I wish to place on record
my appreciation for our Western Region Council members
under the leadership of Nilesh Kapadia for organizing a
successful seminar, which amongst other leading speakers,
was inaugurated by Hon’ble Justice (Retd.) Mr. P. P. Bhat
and Porus Kaka, Senior Advocate. Our Southern Council also
organized a conference in Hyderabad on March 22.
This edition comprehensively deals with a well-researched
case study on applicability of General Anti-Avoidance
Regulation (GAAR) coordinated by Parul Jain. The timely
topic is of immense relevance given that the matching of
treaties under the Multilateral Instrument (MLI) framework
is taking shape. We have leading Indian and Foreign experts
expressing their point of view on the subject.
Our International Tax updates include much awaited
Digital Economy Taxation Policy note and Public Consultation
Document, which has generated considerable global debate
and India is not far away, particularly given that we are
experiencing regulatory developments in the space. The draft
E-Commerce Policy coupled with Data Localization Bill, in
light of privacy law developments shall have a profound impact
in shaping the Digital Taxation policy. All in all, 2019 will be an
interesting year to observe with regard to policy development.
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I’m pleased to inform you that our plans for Mumbai IFA
Academy is back on track and the Executive Committee has
approved acquisition of 3000+ sq. ft. space at Bandra-Kurla
Complex, for which a definitive agreement has been signed.
I’m hoping that we shall see the academy up and running in
the latter half of the year.
Our annual flagship 2019 International Tax Conference
scheduled on April 26-27 at The Lalit, New Delhi, in
collaboration with IBFD, is shaping well. Besides members of
the CBDT and President of the Income Tax Appellate Tribunal
(ITAT), several judges of the High Courts and Supreme Court
will be participating. In case you have not registered for the
conference, I recommend you do so as the event promises
to be delivering an interesting debate on current topics. The
updated agenda is contained in this newsletter.
Before we brace ourselves for the 2019 London Congress,
the Australian Chapter is hosting the 5th Asia Pacific Regional
Meeting in Melbourne on June 17-19, which shall witness
participation by several of our Indian colleagues.
I look forward to meeting you all at the annual event.
Best Wishes

MUKESH BUTANI
Chairman, India branch.
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Dear Readers,
A warm welcome to our third edition of the newsletter. Since
the launch of our newly branded IFA-India newsletter, we’ve
received abundant positive feedback and encouragement
from various corners. A lot of it goes to you as our readers
and we thank you for this appreciation and constant
encouragement. As much as, also promise to deliver relevant
and nuanced content with each new edition, hoping that
every issue makes an insightful and informative read for you.
Moving on. This issue opens with a detailed case study
on General Anti-Avoidance Rules, an interesting subject to
dive in - given the plethora of interpretational issues and the
practical challenges surrounding this topic. The case study
is modelled in a question-answer format where we have
views from some of the leading experts in the international
tax space. This is followed by a coverage of some key global
international tax updates and a glimpse of the various India

and global conferences/ seminars organized by IFA
(covered in the last section).
We hope you enjoy reading this issue and hope
to receive your feedback and comments. Reach us at
info@ifaindiaacademy.in.
Best Wishes

Dear Colleagues,
Hope you are well.
As we enter the third issue of our newly minted newsletter, I would like to
take this opportunity to talk to you a little about IFA-India.
One of the unique fascinating features of IFA ,as you know, is that IFA does
not engage in lobbying. Instead, IFA provides a platform where people from
diverse profiles interact to improve their understanding on the subject where
cross border tax impacts are involved. IFA-India has quite well captured this
element and is all set to promote the knowledge sharing and learning culture
with that guidance.
Besides the planned 5 conferences and at least 2 study meetings each
month, members are passionately engaged over round-the-clock meaningful
and intense discussions on various forums/ channels. Top notch tax experts
including those from big firms, legal luminaries, tax administrators, tax
policy experts and tax judges lend credibility to these groups and bring a lot
of value to the discourse and thus serve the objective of IFA in developing
better understanding of the subject.
The third issue of the Newsletter is more than a content-rich material
which undertakes to help develop an understanding of the latest complex
concepts of international tax on the horizon. It actually is an attempt to weave
together the separate efforts of the regions and nurture a spirit of oneness. As
this stabilises and becomes a habit, the team intends to further innovate the
content to make it still more appealing.
Next in line is a refreshed website being worked on. That will be followed
by a mobile application for the members.

PARESH PAREKH
Editor-in-Chief

W H AT ’ S I N ?
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GENERAL
ANTI-AVOIDANCE
RULES: CASE
STUDY, QUESTIONS
AND EXPERTSPEAK
BY
PARUL JAIN
SAGAR WAGH

India introduced the General Anti-Avoidance Rule (“GAAR”) by insertion of
Chapter X-A to the Income Tax Act, 1961 (“Act”). The Chapter applies with effect
from assessment year 2018-2019, and gains arising from transfer of investments
made prior to April 1, 2017 have been grandfathered from applicability of GAAR.
The GAAR applies to an impermissible avoidance arrangement, the main purpose
of which is to obtain a tax benefit. Income tax provisions alongwith associated
rules provide for consequences in the event an arrangement is regarded as an
impermissible avoidance arrangement, as well as the assessment procedure in the
event that an assessing officer considers an arrangement to be an impermissible
avoidance arrangement.
The GAAR, being a new enactment, remains untested in India. In addition, under
the Multilateral Instrument (“MLI”), India has signed the minimum standard for
combating tax treaty abuse by adopting the “Principle Purpose Test” (“PPT”).
The PPT is much wider in scope than GAAR which provides for ‘main purpose’
test. The parallel applicability or interplay of GAAR alongwith the PPT and also
with Specific Anti-Avoidance Rules (“SAAR”) already adopted under the Act
will also be tested before Indian courts in the times to come.
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CASE STUDY:
UNITED STATES

CAYMAN ISLANDS

EUROPE

S Co

S Co Z
Tr a n s
fe r o f s h a re s

S Co 1

S Co 2
100% EQUITY + DEBT

I Co 1

Interest Payments

I Co 2
INDIA
Real estate and infra assets

FACTS OF THE CASE:
 Singapore Company (“S Co”) is based in Singapore acting as a pooling vehicle to institutional investors
/ funds based in US, Cayman Islands and Europe.
 S Co has further invested in Singapore Company 1 and Singapore Company 2 (“S Co 1” and “S Co 2”).
 Main activities of S Co 1 and S Co 2 involve acquisition of and investment in securities of Indian companies.
 S Co, S Co 1 and S Co 2 comply with the relevant regulatory framework in Singapore.
 /There are reasonable operational expenses incurred at the level of the Singapore companies.
 Decisions of the Singapore companies are made by their respective Board of Directors, which comprise of
2 Singapore residents and 4 other directors, being representatives of the foreign funds investing in S Co.
 Investments in Indian Companies are held 100% by S Co 1 and S Co 2.
 S Co 2 has invested in I Co 2 through a mix of debt and equity. I Co 2 holds various real estate and
infrastructure assets in India.
 The interest payments to S Co 2 are linked to the cash flows of I Co 2 subject to the ceiling of maximum
interest rate allowable as per transfer pricing and foreign exchange control laws.
 I Co2 takes a deduction for the interest payments made to S Co 2 (the payments are benchmarked as per
the relevant transfer pricing regulations), subject to applicability of section 94B of the Act. Taxes are also
withheld at 15% by Indian companies on these interest payments made to S Co 2 as per the IndiaSingapore tax treaty.
 No dividend payments are being made by the Indian companies to S Co 1 or S Co 2.
 In Year 7, 50% shares in S Co 1 which holds I Co 1 are sold by S Co to a new investor (“S Co Z”). S Co has
claimed exemption for capital gains arising on sale of shares of S Co 1 to S Co Z.
04
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CONTENTIONS OF TAX
AUTHORITIES
• With respect to debt investment by S Co
2 in I Co 2:
- The main purpose of debt push down in
I Co 2 is to avail a deduction for interest
payments and hence results in an abuse
of the provisions of the Act. Hence the tax
deduction for interest payments is to be
disallowed
- Even otherwise, the true nature of the
debt instrument is equity – since S Co 2 is
the 100% equity holder of I Co 2. Hence, the
debt instrument is to be re-characterised
as equity by applying section 98(2) of
the Act and interest payments are to be
regarded as dividend on which dividend
distribution tax is required to be paid

• With respect to the income earned by
S Co 2:
- S Co 2 is not eligible to claim the
favourable withholding tax rate under the
India-Singapore tax treaty since it is not
the beneficial owner of the interest income.
Even otherwise, the main purpose of
setting up a Singapore company which has
ultimate investors in other jurisdictions
is to obtain a tax benefit in the form of a
preferential rate of tax on interest income.
The primary purpose test under the IndiaSingapore tax treaty is also violated.
• With respect to the income earned by
S Co:
- The gains made on sale of shares of
S Co 1 by S Co to S Co Z are taxable in
India and not be eligible for capital gains
tax exemption for indirect transfer under
the India-Singapore tax treaty since the
exemption under the India –Singapore tax
treaty cannot be read to apply to indirect
transfer of shares of Indian companies.
Even otherwise, the main purpose of
setting up a two tier structure in Singapore
was to avail capital gains tax exemption at
the time of exit from the Indian companies,
and the provisions of GAAR override the
provisions of the India-Singapore tax
treaty. Under section 98(2) of the ITA, the
period of time for which an arrangement
exists is not relevant. Lastly, the PPT rule
under Article 7 of the MLI is also violated.
Contentions of Indian Companies, S Co
and S Co 2
• With respect to debt investment by S Co
2 in Indian companies:
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- The main purpose of debt push down
in Indian companies is not to avail a
deduction for interest payments. The
Indian companies are anyway limiting
interest deduction under section 94B
which is a SAAR. India does not have
any thin capitalisation rules and it is
a taxpayer’s prerogative to choose the
instrument it wishes for the purposes of
investment.
- The true nature of the debt instrument
is not equity since S Co 2 has bifurcated
its risk portfolio into interest bearing
instruments and capital risk instruments
and the debt equity mix is based on
prevalent industry and the group’s global
standards for investment.
- S Co 2 is the beneficial owner of the
interest income. All investment by S Co
2 has been made on its own account
and all decisions have been made by its
Board of Directors. The main purpose of
setting up S Co and S Co 2 which have
ultimate investors in other jurisdictions
is not to obtain a tax benefit in the form
of a preferential rate of tax on interest
income, rather to set up a pooling vehicle
for administrative convenience of all
investors.
• With respect to income earned by S Co:
- The gains made on the sale of shares
of S Co 1 by S Co to S Co Z should not
be taxable in India since as per the literal
interpretation of Article 13 of the IndiaSingapore tax treaty, it can be construed
that an indirect transfer of shares of
Indian companies would fall under Article
13(5) i.e. to be taxed in Singapore. Further,
provisions of GAAR should not be applied
basis the fact that the main purpose of
setting a two-tier structure in Singapore
is facilitate admission of potential joint
partners
- Thus neither the primary purpose test
under the India-Singapore tax treaty nor
the PPT rule under MLI is violated and
S Co is eligible to claim tax exemption on
sale of shares of S Co 1 to S Co Z.
APPLICABLE PROVISIONS
• Section 90 of the Act provides that
provisions of a tax treaty to the extent
favourable to the taxpayer, as compared to
the Act shall be applicable to the taxpayer.

• Limitation of interest deduction under
section 94B of the Act:

(1) Notwithstanding anything contained
in this Act, where an Indian company, or
a permanent establishment of a foreign
company in India, being the borrower,
incurs any expenditure by way of interest
or of similar nature exceeding one crore
rupees which is deductible in computing
income chargeable under the head "Profits
and gains of business or profession" in
respect of any debt issued by a nonresident, being an associated enterprise
of such borrower, the interest shall not
be deductible in computation of income
under the said head to the extent that it
arises from excess interest, as specified in
sub-section (2) :
Provided that where the debt is issued
by a lender which is not associated but
an associated enterprise either provides
an implicit or explicit guarantee to such
lender or deposits a corresponding and
matching amount of funds with the lender,
such debt shall be deemed to have been
issued by an associated enterprise.
(2) For the purposes of sub-section (1), the
excess interest shall mean an amount of
total interest paid or payable in excess of
thirty per cent of earnings before interest,
taxes, depreciation and amortisation of
the borrower in the previous year or interest
paid or payable to associated enterprises
for that previous year, whichever is less.
• Consequences of impermissible
avoidance arrangements under section 98:
- (1) If an arrangement is declared to be
an impermissible avoidance arrangement,
then, the consequences, in relation to tax,
of the arrangement, including denial of
tax benefit or a benefit under a tax treaty,
shall be determined, in such manner as is
deemed appropriate, in the circumstances
of the case, including by way of but not
limited to the following, namely:—
(a)
disregarding,
combining
or
recharacterising any step in, or a part or
whole of, the impermissible avoidance
arrangement;
(b) treating the impermissible avoidance
arrangement as if it had not been entered
into or carried out;
(c) disregarding any accommodating party
or treating any accommodating party
and any other party as one and the same
person;
(d) deeming persons who are connected
persons in relation to each other to be one
and the same person for the purposes of
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determining tax treatment of any amount;
(e) reallocating amongst the parties to the
arrangement—
(i) any accrual, or receipt, of a capital
nature or revenue nature; or
(ii) any expenditure, deduction, relief or
rebate;
(f) treating—
(i) the place of residence of any party to
the arrangement; or
(ii) the situs of an asset or of a transaction,
at a place other than the place of
residence, location of the asset or location
of the transaction as provided under the
arrangement; or
(g) considering or looking through any
arrangement by disregarding any corporate
structure.
- (2) For the purposes of sub-section (1),—
(i) any equity may be treated as debt or
vice versa;
(ii) any accrual, or receipt, of a capital
nature may be treated as of revenue
nature or vice versa; or
(iii) any expenditure, deduction, relief or
rebate may be re-characterised.

• Relevant clauses of Article 13 ‘Capital
Gains’ under India- Singapore tax treaty:
4A. Gains from the alienation of shares
acquired before 1 April 2017 in a company
which is a resident of a Contracting State
shall be taxable only in the Contracting
State in which the alienator is a resident.
4B. Gains from the alienation of
shares acquired on or after 1 April 2017
in a company which is a resident of
a Contracting State may be taxed in
that State.
4C. However, the gains referred to in
paragraph 4B of this Article which arise
during the period beginning on 1 April
2017 and ending on 31 March 2019 may be
taxed in the State of which the company
whose shares are being alienated is a
resident at a tax rate that shall not exceed
50% of the tax rate applicable on such
gains in that State.
5. Gains from the alienation of any property
other than that referred to in paragraphs
1, 2, 3, 4A and 4B of this Article shall be
taxable only in the Contracting State of
which the alienator is a resident.

• Relevant clauses of Article 24A under
India- Singapore tax treaty:
1. A resident of a Contracting State
shall not be entitled to the benefits
of paragraph 4A or paragraph 4C of
Article 13 of this Agreement if its affairs
were arranged with the primary purpose
to take advantage of the benefits in the
said paragraph 4A or paragraph 4C
of Article 13 of this Agreement, as the
case may be.
• India-Singapore tax treaty- Current
MLI Position:
While Singapore has ratified MLI,
Indian government is yet to ratify
the instrument. Singapore and India
have both included each other in the
list of covered tax agreements. India
has chosen to apply a simplified LOB
clause under article 7(6) of MLI.
Singapore has chosen to apply article
7(4) under which competent authorities
of two countries have to consult each
other before denying the treaty benefit
with a view to prevent treaty abuse.

CASE STUDY QUESTIONS AND RESPONSES
MR. PRANAV
SAYTA,
EY India –
National Leader
for Transaction
Tax

1. Given the fact pattern, would you agree
that the deduction for interest payments
for I Co 2 should be disallowed? Would
GAAR apply notwithstanding applicability
of a SAAR? Given the fact pattern, should
the debt be re-characterised as equity?
› In the present case, SAAR in the form of
section 94B regulates quantum of interest
deductibility. The Revenue may argue
(perhaps rightly) that Sec. 94B does not
seek to address all situations of abuse
and hence is not an “exhaustive” antiabuse provision and that GAAR can be
potentially invoked in appropriate cases
depending on facts and circumstances of
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a case. CBDT Circular2 also clarifies that
the presence of SAAR will not necessarily
exclude GAAR.
› In the instant case, GAAR may be
invoked in case the instrument in
substance represents equity whereas the
characterisation as debt is only a gloss for
the real transaction with a view to obtain
a tax benefit (reference can be made to
example 5A in the Shome Committee’s
Report2 ).
1

CBDT Circular 7 of 2017 dated 27 January 2017
Shome Committee’s Report on GAAR dated 1
October 2012
2

› However, if the capital structure and
funding is based on legitimate commercial
considerations, then the same should be
defensible under GAAR. The taxpayer
would be well-advised to document and
demonstrate the purpose and rationale
behind the funding methodology. Merely
because S Co 2 is a 100% shareholder of I
Co 2, it cannot be concluded that the true
nature of the debt instrument is equity.

Intention of GAAR does not appear
to interfere with right of the taxpayer
to ‘choose’ a method of implementing
a transaction [clarified vide CBDT
circular (supra) and example 5 of Shome
Committee’s Report (supra)].
2. In a case debt instruments issued to
S Co 2 are re-characterised as equity
and dividend distribution tax is applied,
whether credit for taxes withheld at 15%
on interest payments to S Co 2 will be
available to Indian companies? Pertinent
to note dividend taxation is on I Co 2 in
form of dividend distribution tax while
the taxable person in case of interest is
S Co 2.
› The consequences of GAAR apply to
the assessment of the taxpayer in whose
case the provisions of GAAR are invoked.
There is no specific provision under GAAR
that permits ‘co-relative adjustment’
in the hands of the counter party or any
other person. CBDT Circular (supra) also
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clarifies that corresponding adjustment in
the hands of another participant will not
be made. Reference can also be made to
the Shome Committee’s Report (supra),
wherein it is suggested that a co-relative
adjustment should be limited to the same
taxpayer and extending such adjustment
across parties is not desirable since it
would diminish GAAR’s deterrent role.
Also, the taxes withheld by I Co 2 on the
interest income of S Co 2 is tax deposited
on behalf of S Co 2. Thus, it may be
difficult for I Co 2 to avail credit of taxes
withheld on interest payments to S Co 2.
As stated above the provisions of
GAAR having been invoked in the case
of I Co 2 would play out (with attendant
consequences) in the hands of I Co 2.
Independently, nothing stops the Revenue
from also invoking GAAR in the hands of
S Co 2 if it can be demonstrated that the
conditions for its invocation are satisfied.
3. If S Co 2 is held to be the beneficial
owner of the interest payments under
India-Singapore tax treaty, would the
provisions of GAAR still apply to deny
treaty benefits?
› The generally accepted view, also
supported by OECD1 principles, appears
to be that domestic GAAR can act as a
barrier in appropriate circumstances to
deny treaty benefit [clarified vide Q.2
of the CBDT Circular (supra)]. Section
90(2A) provides that domestic GAAR will
continue to apply ‘even if such provisions
are not beneficial to him’ thus implying
that the provisions of GAAR can override
treaties.
Also, the India-Singapore tax treaty
explicitly provides that the treaty
provisions do not prevent India from
applying the domestic law provisions of
GAAR.
1

Paras 9.5 and 22.2 of OECD Model Convention

4. In a case it is held that S Co 2 should
not be eligible for reduced withholding tax
rate on interest income due to applicability
of GAAR, would the withholding tax rate
for interest income as applicable under
tax treaties which India has with countries
where the ultimate investors are resident
apply?
› If GAAR provisions are invoked,
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consequential withholding tax rate on
interest income will depend upon the
basis on which GAAR is invoked and it
is held that GAAR applies. For instance:
The tax authorities may disregard the
presence of S Co 2 and treat the income
as earned by S Co. The basis of such recharacterization would depend on facts
and circumstances of each case.
› On the assumption that S Co 2 is
disregarded as an accommodating party
and S Co1 (being the immediate holding
company of S Co 2) is treated as the real
legal and beneficial owner of interest, it
may be possible to argue that the benefit
under India-Singapore tax treaty ought to
be granted to S Co. However, the same
is subject to meeting requirements and
conditions prescribed under the said
treaty.
› Alternatively, if the tax authorities
were to disregard S Co 2 as well as S Co
and treat the interest income to be of
the ultimate investors (as real legal and
beneficial owners), it could be argued
that the withholding tax rate ought to be
applicable basis the tax treaties between
India and the relevant jurisdiction of
ultimate investors. Again, the same is
subject to meeting requirements and
conditions as prescribed in the relevant
treaties.
1

On the basis that ultimate investors have pooled
the resources in S Co for various commercial
advantages and S Co passes the pooling
test - reference made to example 18 in Shome
Committee’s Report (supra)

5. Will GAAR apply on sale of shares of S
Co 1 to S Co Z under India-Singapore tax
treaty? Will justification of appropriate
substance alleviate concerns arising from
applicability of PPT or primary purpose
test?
› As discussed in Q.3 (above), GAAR
can act as a barrier in appropriate
circumstances to deny treaty benefit.
GAAR, for instance, may be invoked interalia on the ground that the main purpose
of the arrangement is to claim treaty
benefit by creating a two-tier structure
in Singapore without any commercial
substance.
› Hence it is important that the
commercial rationale for two-tier
structure is clearly brought out. This

should include rationale for: (1) Having
originally decided to invest into India
through the two-tier structure, (2) Exiting
at the upper tier i.e., S Co selling shares of
S Co 1 to S Co Z, (3) Having the structure
through the “Singapore” jurisdiction.
Some of the illustrative objectives could
be – (a) Greater flexibility to raise funds
abroad (eg. debt in SPV, flexibility to exit
at overseas level); (b) ability to form joint
venture or even go for an IPO abroad; (c)
Ringfencing the liability of shareholders.
Primary purpose test under Article 24A
of the India-Singapore tax treaty may be
less of a concern since it could be argued
to be not applicable on transfer of shares
of S Co 1 by S Co [which falls under
Article 13(5)] and once GAAR concerns
are adequately addressed it may be quite
helpful even for PPT (once it is ratified by
the Indian government).
6. While a definition of ‘primary purpose’
is absent from India-Singapore tax treaty,
what is the interplay between ‘primary
purpose’ under the tax treaty, ‘principal
purpose’ under MLI and ‘main purpose’
under GAAR?
› MLI will only apply if both the parties
to the treaty notify it as a covered tax
agreement. While Singapore has ratified
MLI, Indian government is yet to ratify
the instrument.
Currently, under the India-Singapore
tax treaty there is primary purpose test
(under Article 24A) which is restricted in
its applicability only in case of alienation
of shares of Indian Company. As against
that principal purpose test as per MLI
has to be made applicable to all aspects
of the treaty.
GAAR can be invoked only where
the main purpose of the arrangement
is to obtain tax benefit (and the onus/
burden is on the revenue), whereas
principal purpose test can be invoked
even in cases where one of the principal
purposes of the arrangement is to obtain
tax benefit. Further, GAAR has certain
additional safeguards viz. threshold limit
of INR 3 Crs. of tax benefit as de-minimus
exemption, grandfathering for shares
acquired upto 31 March 2017, 3 stage
approval process requirement including
by the independent panel, etc. which is
not specifically the case under the MLI.
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JONATHAN
WOODGER,
Partner, PwC
Australia, Tax
Controversy and
Dispute Resolution

1. Given the fact pattern, would you agree
that the deduction for interest payments
for I Co 2 should be disallowed?
› Would GAAR apply notwithstanding
applicability of a SAAR? Given the
fact pattern, should the debt be recharacterised as equity?
I am not qualified in Indian law, but
I offer some general comments about the
concepts in the Indian GAAR, having
regard to the Australian experience with
its long-established GAAR.
The GAAR can in principle apply
regardless of any SAAR - a transaction is
not immune from the GAAR just because
it complies with a given SAAR such as
s94B. The GAAR applies with paramount
force in all cases: s95. (The same is true
in Australia.)
However, in this case the GAAR would
probably not disallow the deductions.
Objectively, the main purpose of the
loan itself is to provide capital to the
business of I Co 2. The loan has some
equity-like features (the interest pricing)
and some debt-like features (the debtorcreditor relationship). Its “true nature” is
therefore a mix of both debt and equity.
That alone should not be sufficient to
allow the Tax Authority to recharacterise
it as equity.
Query whether the ‘purpose’ test
in s96 refers to the objective features
of the arrangement, or the subjective
motivations of those who implemented
it. If the latter, more evidence of such
motivations would be needed to reach a
conclusion. (In Australia, the law is clear
that the GAAR purpose test is objective.
The subjective motivations of any person
are irrelevant.)
Even if the purpose requirement is met,
it is unclear which of the 4 paragraphs
of s96 the Tax Authority would rely on.
It might say the scheme is a misuse or
abuse of the provisions (s96(b)). But that
is not obviously the case. Arguably the
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provisions allow a taxpayer to choose
the form of capital investment and the
legislature could anticipate that there
would be debt instruments with equitylike features, so this is not abuse.
2. In a case debt instruments issued to
S Co 2 are re-characterised as equity
and dividend distribution tax is applied,
whether credit for taxes withheld at 15%
on interest payments to S Co 2 will be
available to Indian companies? Pertinent
to note dividend taxation is on I Co 2 in
form of dividend distribution tax while
the taxable person in case of interest is
S Co 2.
› Section 98 gives the Tax Authority wide
power to counteract a scheme found to
violate the GAAR. The Tax Authority
might be relatively moderate and only
impose so much tax as makes up the
difference between the 15% withholding
rate and the dividend distribution tax,
but the law does not seem to compel such
moderation.
By comparison, the Australian GAAR
has a specific rule empowering the Tax
Authority to compensate parties in
this situation if it deems this “fair and
reasonable”..
The Indian GAAR does not seem to
have such an express rule, but this power
appears to be implicitly built in by the
flexible design of s98.
3. If S Co 2 is held to be the beneficial
owner of the interest payments under
India-Singapore tax treaty, would the
provisions of GAAR still apply to deny
treaty benefits?
› Section 90 gives taxpayers the benefit of
tax treaties where this is more favourable
than domestic law, but the GAAR applies
notwithstanding “anything contained in
the Act”: s95. So it seems the GAAR can
in principle still apply by overriding s90.
However, it would be difficult for the
Tax Authority to uphold s96 on these
facts. The purpose of having a single
pooling vehicle for disparate global
investors is commercial. The vehicle has
to reside somewhere in the world. It is
reasonable to place it in a relatively lowtax jurisdiction to avoid substantial tax
cost arising from the mere act of pooling.

And it makes at least as much commercial
sense to choose Singapore (which is
close to India and has many non-tax
advantages as a place to do business) as,
say, the Cayman Islands or some other
place with which India has no tax treaty.
4. In a case it is held that S Co 2
should not be eligible for reduced
withholding tax rate on interest income
due to applicability of GAAR, would the
withholding tax rate for interest income as
applicable under tax treaties which India
has with countries where the ultimate
investors are resident apply?
› Section 98 on its face gives the Tax
Authority wide power to “reconstruct”
the arrangement in the manner it chooses.
One possibility would be suppose that the
interest were paid directly to the ultimate
owners in proportion to their ownership
percentages. Another possibility would
be to suppose a pooling vehicle in the
Cayman Islands (instead of in Singapore),
and impose the maximum withholding
tax rate on all of the interest.
Under the Australian GAAR, the
Tax Authority is more constrained in
identifying a “tax benefit”. It must work
out what is objectively the most likely
or reasonable alternative to the actual
arrangement, and impose tax on that
basis. In some cases, this imaginary
alternative can result in no additional tax,
or in there being no taxpayer to assess.
The GAAR has no effect in such cases.
It will be interesting to see what
constraints, if any, Indian courts will
impose on the Tax Authority’s apparently
very wide powers in this respect.
5. Will GAAR apply on sale of shares of S
Co to S Co Z under India-Singapore tax
treaty? Will justification of appropriate
substance alleviate concerns arising from
applicability of PPT or primary purpose
test?
› Assuming the arrangement is otherwise
effective to attract relief under the
tax treaty because Article 13(5) is
inapplicable, the application of the GAAR
will likely depend on whether the taxpayer
can show that the two-tier structure
was commercially necessary to attract
potential joint investment partners.
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On these facts it is not clear why S Co
Z could not have invested directly in I Co
1, if S Co 1 had not existed. In this case,
it would still be an investment partner of
S Co. On the face of it, the Tax Authority
might have a case here.

6. While a definition of ‘primary purpose’
is absent from India-Singapore tax treaty,
what is the interplay between ‘primary
purpose’ under the tax treaty, ‘principal
purpose’ under MLI and ‘main purpose’
under GAAR?

In Australia, the Tax Authority has
successfully invoked the GAAR where an
additional entity appears to be interposed
in a structure and the commercial
explanation for the additional entity does
not withstand scrutiny.

› This is unclear. According to the
dictionary, ‘main’ means something very
similar to ‘principal’ or ‘primary’. Even
if there are in theory differences between
these concepts, they might be quite hard
to discern in practice.

Query whether S Co 1 has “appropriate
substance” if it is not performing any
commercial function that S Co could not
equally perform.

According to the MLI, it seems that
an arrangement can have more than one
‘principal’ purpose. It is harder to argue
that an arrangement can have more than

MR. SRIRAM
GOVIND,
LLM in
International
Taxation (Vienna),
Phd Candidate,
International
business taxation,
Vienna University
of Economics and
business
1. Given the fact pattern, would you
agree that the deduction for interest
payments for I Co 2 should be disallowed?
Would GAAR apply notwithstanding
applicability of a SAAR? Given the
fact pattern, should the debt be recharacterised as equity?
› Although the Income Tax Act, 1961
(ITA) provides for a SAAR in the form
of “interest limitation rules” in S. 94B,
no hierarchy rules have been provided
as regards the application of the General
Anti Avoidance Rules (GAAR) in Chapter
X-A of the ITA to such cases. In fact,
CBDT Circular No. 7 of 2017 clarifies that
the GAAR may be applied even where
a SAAR is applicable if “abuse” is not
resolved by the SAAR. In legal terms,
this is proven by the non-obstante clause
(“notwithstanding anything contained…”)
in S. 95 of the ITA, making Chapter X-A
applicable in all situations, subject to its
own conditions being fulfilled.
As regards the specific facts provided,

the following conditions need to be
satisfied for the rules under Chapter X-A
to apply:
1)
The arrangement at hand must
fall within the definition of ‘arrangement’
as contained in S. 102(1) ITA;
2)
The ‘main purpose’ of the
arrangement or any step or part of such
arrangement must be to obtain a ‘tax
benefit’; and
3)
Any of the conditions given in S.
96(1)(a) to 96(1)(d) ITA are to be satisfied.
It is clear here that 1) should be
satisfied since it can be regarded as a
operation or scheme as provided in S.
102(1). Per S. 102(10), a ‘tax benefit’ may
be said to have been obtained under
Chapter X-A of the ITA if an arrangement
results in the reduction, avoidance or
deferral of tax liability of the taxpayer
by way of reduction of tax, increase in
refund, reduction in total income or
increase in loss. Here, irrespective of
limitation of interest deduction based on
S. 94B, it may be argued that the debtequity spread used in the structure may
still result in a “tax benefit”.
However, for an arrangement to be
considered an ‘impermissible avoidance
arrangement’, the ‘main purpose’ for
entering into such arrangement or any
part thereof must be to obtain a ‘tax
benefit’. The expression ‘main purpose’
has not been expressly defined in
Chapter X-A – but looking at judicial

one ‘main’ purpose under the GAAR.
The Australian GAAR imposes a test
of ‘sole or dominant purpose’, which is
perhaps higher again than ‘main’.
Ultimately these theoretical points
might not be very important in practice.
However exactly it is framed, the concept
gives the Tax Authority and the courts a
powerful tool to defeat schemes that are
artificial, blatant or contrived without
impugning legitimate tax planning. At the
margin, decisions will tend to involve policy
value judgments more than fine semantic
distinctions between the concepts of
‘main’, ’primary’, ‘principal’ etc.

interpretations of these words in other
decisions1, one may conclude that ‘main
purpose’ would imply the principal
and predominant intention or object.
Considering the commercial justifications
provided by the taxpayer for using a
mixture of debt and equity and especially
considering industry practice in the real
estate and infrastructure sectors that
usually take up more borrowing, it should
be arguable that the “main purpose” of
the transaction is not to obtain the tax
benefit discussed above – but that any
tax benefit arising should be considered
incidental.
Without prejudice, even if the main
purpose of the transaction is seen to
be obtaining the tax benefit discussed
above, one of the following conditions
has to be satisfied for the arrangement to
constitute an ‘impermissible avoidance
arrangement’:
1) The arrangement must result in the
creation of rights and obligations which
are not ordinarily created between parties
dealing at arm’s length; or
2) The arrangement must result in the
misuse or abuse of the provisions of the
ITA; or
3) The arrangement must lack or be
deemed to lack commercial substance; or
4) The arrangement has been entered
into through means or in a manner that
is not ordinarily employed for bona fide
purposes.

1

In CIT v. Jayalakshmi ((1981) 132 ITR 82 (Mad.).) and CIT v. Kamala Ranaganathan ((1990) 186 ITR 536 (Mad.).), the Madras High Court has laid
down that the word ‘main’ would mean ‘in the main’, ‘principally’ or ‘chiefly’. Further, in Ram Ram Charan Agarwala v. Shridhar Misra (AIR 1852 All
610), the term ‘purpose’ has been defined to mean the aim or end to which the view is directed in any plan, manner, or execution. In Kirti Chand Tarawati
Charitable Trust v. DIT ((1998) 232 ITR 11) , it was held that the term ‘purpose’ would mean the real purpose and not the outwardly purpose.
09
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In the present case, since the
taxpayer has followed market practice in
capitalization and has already followed
restrictions as regards interest deductions
under the ITA, it should be difficult for
the tax authorities to prove that one of
the above conditions are satisfied.
Therefore, it should be difficult in my
view for the tax authorities to a) disallow
interest beyond the limitation placed
by S. 94B ITA; and b) re-characterize
the debt into equity using the GAAR in
Chapter X-A, ITA.
2. In a case debt instruments issued to
S Co 2 are re-characterised as equity
and dividend distribution tax is applied,
whether credit for taxes withheld at 15%
on interest payments to S Co 2 will be
available to Indian companies? Pertinent
to note dividend taxation is on I Co 2 in
form of dividend distribution tax while
the taxable person in case of interest is
S Co 2.
› Per Art. 10(4) of the Singapore-India tax
treaty, any distribution that is considered
a profit distribution should be considered
“dividends”, but only as long as they are
not “debt-claims”. Such “debt-claims”
are considered interest under Art. 11(3)
of the treaty. Therefore, irrespective of
domestic re-characterization, unless
it is established that “entrepreneurial
risk” is being shared by the instrument
holder, the treaty definition should still
lead to the income being considered as
“interest”. However, in the present case,
since the interest is linked to profits, it
is arguable that “entrepreneurial risk”
is assumed as well and that the income
should be considered “dividends” under
Art. 10.
If
the
debt
instrument
is
recharacterized as equity and the
taxes paid to India are considered to
be dividend distribution taxes instead
of withholding taxes on interest, the
taxpayer here would now be I Co 2 and
not S Co 2 (as it would have been in the
case of a withholding tax). Therefore,
ordinarily, this would not have been
covered by the tax treaty relief provision.
However, S. 25(4) of the Singapore-India
treaty allows underlying credit if there is
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at least 25% holding, which means that
“the credit shall take into account Indian
tax paid in respect of its profits by the
company paying the dividends.”, which
should include the dividend distribution
tax as well apart from corporate income
tax paid by I Co 2.
3. If S Co 2 is held to be the beneficial
owner of the interest payments under
India-Singapore tax treaty, would the
provisions of GAAR still apply to deny
treaty benefits?
› “Beneficial ownership” under Articles
10, 11 and 12 of the Singapore-India
tax treaty and treaty level specific antiavoidance rules that seek to tackle a
special kind of abuse i.e. where passive
income is received by a “conduit” that has
the legal obligation to pass on received
income to another entity. This provision
has no correlation with entitlement to
treaty benefits under Articles 1 and 4 of
the tax treaty – which may be separately
denied on the grounds of abuse using a
domestic GAAR if one were to adopt
the position taken in the Commentaries
to Article 1 of the OECD and UN Model
Conventions. Irrespective, S. 90(2A)
ITA allows the GAAR to supersede a tax
treaty (a legal treaty override) – which
would mean that the GAAR is prima facie
applicable, notwithstanding the merits
level applicability. The Singapore-India
treaty itself, in Article 28A also clarifies
that India may use its domestic GAAR
irrespective of the treaty.
4. In a case it is held that S Co 2
should not be eligible for reduced
withholding tax rate on interest income
due to applicability of GAAR, would the
withholding tax rate for interest income as
applicable under tax treaties which India
has with countries where the ultimate
investors are resident apply?
› S. 98 ITA gives wide powers to the tax
department as regards dealing with an
“impermissible avoidance arrangement”.
If the only action taken by the tax
department is denying benefits under
the Singapore-India treaty and recharacterizing such transaction as a
direct payment without a conduit, it could

be claimed by a taxpayer that the tax
treaties which India has entered into with
the States of ultimate residents should
apply. However, if the tax authorities
claim here that the benefits of the tax
treaty have been denied in such a way
that the place of residence of the ultimate
investors as well as benefits under such
tax treaties are disregarded as well (owing
to the extremely broad wording), it may
be difficult to argue the applicability
of the ultimate beneficiary tax treaties
– especially since “tax avoidance” will
already have been proven and thus, the
tax authorities may feel free to not grant
benefits under any tax treaty using their
wide powers under S. 98.
5. Will GAAR apply on sale of shares of S
Co to S Co Z under India-Singapore tax
treaty? Will justification of appropriate
substance alleviate concerns arising from
applicability of PPT or primary purse
test?
› As discussed above, the GAAR would
prima facie, be applicable. However, in
terms of merits, it may be difficult to
establish that the “main purpose” here
was to obtain a tax benefit if the taxpayer
provides ample proof in terms of board
minutes and other similar documents
recording benefits of setting up such
a two-tier structure. In fact, the AAR,
in In Re: Companies Incorporated in
Mauritius, ((1996) 224 ITR 473) held
that a two-tier pooling structure was
justifiable on commercial grounds in the
facts of the case. A similar argument may
be used to by the taxpayer against the
application of the GAAR.
As regards the treaty level antiavoidance rules, Article 7 of the MLI only
requires “one of the principal purposes”
to be obtaining benefits under the tax
treaty and this will be a much higher
threshold – which may allow India to
prevent the applicability of Article 13(5)
of the Singapore-India tax treaty (which
may otherwise be held to be applicable
here based on the reasoning of the Andhra
Pradesh High Court decision in Sanofi).
However, since India has not ratified the
MLI yet, the MLI has not come into force
in respect of India’s tax treaties and thus,
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has not affected the Singapore-India tax
treaty.
The treaty level avoidance rule in the
Singapore-India tax treaty as of now talks
of not allowing benefits under the capital
gains article if the “primary purpose” of
the arrangement was to take advantage
of the provision – but only in respect
of the “direct transfer” provisions and
not Article 13(5). Therefore, these rules
should not be applicable in the present
case.
6. While a definition of ‘primary purpose’
is absent from India-Singapore tax treaty,
what is the interplay between ‘primary
purpose’ under the tax treaty, ‘principal
purpose’ under MLI and ‘main purpose’
under GAAR?
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› There could be quite some interplay
indeed and the exact connotations are
unclear as of now even to scholars on
the subject. As noted above, the PPT
uses the broadest wording out of these
with “one of the main purposes”. Art.
2(2) of the MLI also provides that unless
the context otherwise provides, any
undefined term in the MLI would have
the meaning provided in the tax treaty.
Art. 3(2) of most tax treaties provide that
unless the context otherwise requires,
undefined terms in the tax treaty are to
be given meaning from domestic law. This
read with Explanation 3 to S. 90 ITA
which assigns domestic law meaning to
undefined terms in treaties in stronger
terms (and perhaps making this part of
India’s “incorporation” of tax treaties

as a dualist country), it is likely that
India may a) adopt a broad meaning to
“purpose” under the GAAR and look to
apply the same meaning to “purpose”
under the PPT.
On the other hand, the Explanatory
Statement to the MLI should qualify as
“context” in interpreting the MLI under
Art. 31 VCLT since it is an agreement/
instrument signed along with the treaty by
the parties. The Explanatory Statement
provides that for substantive questions,
one needs to refer to the BEPS reports.
Therefore, the much more balanced BEPS
AP6 Report commentaries on the PPT
may be held applicable to the PPT – and
if the “context” requires this, it may be
argued that domestic law should not be
applied contrary to such commentaries.

M A R C H 2 0 1 9 / IFA INDIA / ISSUE 3

SECTION 2

INTERNATIONAL
TAX UPDATES
BY
SAURAV BH ATTAC H ARYA
SUDAR S H AN RANG AN

Digital Economy Taxation - OECD
releases a policy note and public
consultation document
The
Organization
for
Economic
Co-operation
and
Development
(OECD) released a policy note1 as part
of its ongoing work on BEPS Action
Plan 1 pertaining to tax challenges arising
from digitalisation of the economy. It is
imperative to mention that the muchawaited final report on Action 1 is
expected during the year 2020. In lieu of
its ongoing work on the same, the OECD
released in the month of January 2019,
a policy note pursuant to the inclusive
framework meeting organized by OECD.
The policy note as approved by the
members of OECD and the inclusive
framework committee, indicated the path
that OECD will venture on to arrive at
the much-needed consensus on existing
international tax framework. The OECD
also reaffirmed that the work of the
inclusive framework will find the right
balance between accuracy and simplicity.
The policy note indicated a two-pillar
approach for possible solutions, which
shall be examined without prejudice by all
the countries under the BEPS inclusive
framework:

Pillar one – deals with nexus and
profit allocation;
 ‘user participation’ proposal

12

 ‘marketing intangibles’ proposal
 ‘significant economic presence’
proposal
 Pillar two – will deal with low or nil
effective tax rates in certain jurisdictions
which post serious BEPS issues
 Minimum tax proposal
Pursuant to the policy note, the
OECD released a public consultation
document2 explaining in detail the above
proposals on the two-pillar framework
and seeks inputs from the public
(external stakeholders) on the proposals.
The OECD will provide a progress report
to the G20 finance ministers meeting at
Japan in June 2019 on Action 1 and then
endeavour to reach a consensus based
long term solution on digital economy
tax challenges during the year 2020.
1

http://www.oecd.org/tax/beps/policy-notebeps-inclusive-framework-addressing-taxchallenges-digitalisation.pdf
2
http://www.oecd.org/tax/beps/publicconsultation-document-addressing-thetax-challenges-of-the-digitalisation-of-theeconomy.pdf

European Union Anti -Tax Avoidance
Directive (EU ATAD) into force on 1
January 2019
During 2016 the European Council
adopted the Directive (EU) 2016/11641
laying down rules against tax avoidance

practices that directly affect the
functioning of the internal market
(EU). The EU ATAD sets out legally
binding five key anti-tax avoidance
measures, which all its Member States
should apply, to counter-act some of the
most common types of aggressive tax
planning, as identified in the discussions
at the OECD BEPS project. Three of the
five anti avoidance measures are effective
into force from 1 January 20192.

All Member States will now tax
profits moved to low-tax countries where
the company does not have any genuine
economic activity (controlled foreign
company rules)
 To discourage companies from using
excessive interest payments to minimise
taxes, Member States will limit the
amount of net interest expenses that a
company can deduct from its taxable
income (interest limitation rules)
 Member States will be able to tackle
tax avoidance schemes in cases where
other anti-avoidance provisions cannot
be applied (general anti-abuse rule).
Further
rules
governing
hybrid
mismatches to prevent companies from
exploiting mismatches in the tax laws
of two different EU countries in order
to avoid taxation, as well as measures
to ensure that gains on assets such as
intellectual property moved from a
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Member State’s territory become taxable
in that country (exit taxation rules) will
come into force as of 1 January 2020.
1

https://eur-lex.europa.eu/eli/dir/2016/1164/oj
http://europa.eu/rapid/press-release_IP-186853_en.htm
2

Bermuda, Cayman-Islands, British
Virgin Islands introduces Economic
Substance legislation.
The European Union (EU), as part of its
tax good governance initiative and to
ensure there is fair & effective corporate
taxation in the EU internal market and
in compliance with the OECD’s Base
Erosion and Profit Shifting (BEPS)
requirements, came out with a list of
non-cooperating jurisdiction1 for tax
purposes and also countries which are
susceptible to encourage tax evasions.
In this regard EU had notified Bermuda,
Cayman-Islands, British Virgin Islands
(BVI) as few countries where there are
existence of tax regimes that facilitate
offshore structures which attract profits
without real economic activity2. Further
the EU had provided 31 December 2018
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as a time limit for all these jurisdictions to
address concerns relating to econonimc
substance by end of December 2018.
All the above-mentioned countries in
complying with EU’s good governance
principles and in response to EU’s
concerns pertaining to lack of substance
requirements for business present in
these jurisdictions introduced economic
substance
requirements
in
their
respective countries as legislations.
Bermuda introduced The Economic
Substance Act 20183, Cayman Islands
introduced The International Tax CoOperation (Economic Substance) Bill, 20184
and the BVI introduced The Economic
Substance (Companies and Limited
Partnerships) Act, 20185. Therefore,
businesses set up at Bermuda, CaymanIslands and BVI have to ensure that they
satisfy the rules & conditions specified
in these new legislations only upon which
they may satisfy the economic substance
test at these jurisdictions.
1

https://www.consilium.europa.eu/en/policies/
eu-list-of-non-cooperative-jurisdictions/
2
https://eur-lex.europa.eu/legal-content/EN/

TXT/PDF/?uri=CELEX:52018
XG1005(01)&from=EN
3
http://www.royalgazette.com/news/
article/20190110/economic-substanceincentives-unveiled
4
https://cnslibrary.com/wp-content/uploads/
International-Tax-Co-operation-EconomicSubstance-Bill-2018.pdf
5
http://www.bvi.gov.vg/media-centre/
legislation-passed-address-eu-economicsubstance-concerns

Mauritius no more a harmful tax
regime; Introduces domestic reforms
to comply under Action Plan 5 of BEPS
Mauritius has started adopting measures
of tax reforms through legislative changes
(e.g. through Finance Act 2018) in order
to comply with the OECD’s BEPS
initiatives. As a result of these reforms,
the OECD concluded on November 13
that Mauritius does not have a “harmful
tax regime.”1 The OECD’s approval of
Mauritius as a non-harmful tax regime
confirms the country’s position as a
compliant jurisdiction and aligns with
the latest international practices and
standards. The Mauritius Revenue
Authority’s recent guidance on POEM2
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also provides further certainty to foreign
investors.
1

https://www.pwc.com/us/en/tax-services/
publications/insights/assets/pwc-oecdclassifies-mauritius-tax-law-regime-as-nonharmful.pdf
2
Refer last quarter newsletter

China : Dividend Withholding Taxes
Deferral Scheme to Promote Foreign
Investment
Recently, China’s SAT issued Public
Notice [2018] No.53 on the withholding
tax (WHT) deferral treatment on foreign
direct re-investment.1 Under the current
corporate income tax law of China,
dividends derived by a non-tax resident
enterprise (TRE) from China are subject
to a 10% WHT in China, unless a more
favourable treaty benefit applies. In
order to attract foreign investment, in
December 2017, China introduced a
WHT deferral treatment on direct reinvestment by foreign investors using
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the profits distributed from TREs into
China’s ‘encouraged projects’.
The
direct re-investment includes capital
injection in a new or existing TRE, or
acquiring the shares in an existing TRE
from third parties. Subsequently the
SAT issued Public Notice [2018] No.53
(Notice 53) to clarify the implementation
details, with the following highlights:
 Increase of paid-in capital or capital
reserve by foreign investors could be
eligible for the deferral treatment. Notice
53 clarifies that foreign investors who
use the profits distributed by the TRE to
settle the capital it has committed to pay
before can also enjoy the treatment.
 In the past, the dividends had to be
transferred from the TRE to the investee
/ transferor’s bank account directly in
order to fulfil the conditions for the WHT
deferral. Now, Notice 53 clarifies that
the condition could also be fulfilled if it
is transferred through a special deposit
account in Chinese currency held by the

foreign investor and then to the account
of investee / transferor within the
same day.

If the investments are recouped by
the foreign investors via equity transfer,
equity repurchase liquidation, etc., the
deferred WHT shall be repaid. Notice 53
clarifies that the foreign investors enjoy
the treaty benefit effective at the time the
dividends were distributed.
1https://www.pwc.com/gx/en/tax/newsletters/
international-tax-services/assets/pwcinternational-tax-news-december-2018.pdf

Peru Introduces Key International Tax
Measures
Supreme Decrees Nos. 337, 338, and
339, published in the Peruvian Official
Gazette 1on December 30, 2018, contain
regulations on a number of provisions of
the type that generate acute controversy
even in India! These regulations, effective
January 1, 2019, address limitations
on the deductibility of expenses from
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intragroup services, taxation of capital
gains from indirect transfers of shares,
and the new definition of ‘accrual’ for
business income.
Deducting fees for intragroup services for
income tax purposes:
 Under a benefit test, the service
must provide the taxpayer with
commercial or economic value. The
taxpayer must be able to justify that
the fees paid are at arm’s length.
Accordingly, a specific formula
must be applied to calculate the
margin obtained by the supplier (i.e.,
revenues minus costs and expenses
over costs and expenses multiplied
by 100). The taxpayer must prepare
supporting documentation, which
includes a description of the services,
arguments that support the benefit
test, information on the costs and
expenses incurred by the supplier,
and the calculation of the margin.
Taxation on the indirect transfer of shares:
To tax capital gains from an indirect
transfer of Peruvian shares, one
requirement is that, during any given
12- month period, shares representing
at least 10% of all the foreign entity’s
shares are transferred (the so-called de
minimis rule). Supreme Decree No. 338
provides additional rules to calculate the
10% threshold. For instance, the transfer
of shares for the creation of an Exchange
Traded Fund or the liquidation of
derivatives must be taken into account.
Under another requirement, referred to
as the 50% test, the fair market value of
the Peruvian entity shares must equal
at least 50% of the fair market value
of the foreign entity being transferred.
Supreme Decree No. 388 provides rules
for calculating this percentage.
New definition of ‘accrual’ for business
income:
Under the September 2018 tax reform, in
situations where all or a portion of the
consideration is subject to a future event,
the amounts must be accrued for income
tax purposes when the event occurs.
Supreme Decree No. 339 clarifies that
consideration is deemed to be subject
to a future event if it is based on sales,
production, or revenues.
1

https://www.pwc.com/us/en/tax-services/
publications/insights/assets/pwc-peruvian15

regulations-address-expense-deductionlimitations.pdf

USA proposes draft Base Erosion
and
Anti
Abuse
Tax
rules
US Treasury has released proposed
regulations for the base erosion and
anti-abuse tax (BEAT).1 The BEAT
rules require certain corporations to
pay a minimum tax on payments to
non-US related parties. The proposed
regulations, released on December 13,
are the first regulatory guidance under
new Section 59A, which was enacted
by the 2017 Act. They provide guidance
related to the mechanics of determining,
inter alia, the applicable taxpayer status,
a taxpayer’s base erosion percentage, and
a taxpayer’s modified taxable income
(MTI). They also address the application
of Section 59A to certain partnerships,
banks, registered securities dealers,
insurance companies, and consolidated
groups. In addition they provide an
anti-abuse rule that generally disregards
certain transactions undertaken with a
principal purpose of avoiding Section
59A. Though scheduled to take effect from
tax years beginning after 31 December
2017, taxpayers may rely on the proposed
regulations until final Section 59A
regulations are published in the Federal
Register, provided that the taxpayer and
all related parties consistently apply the
proposed regulations.

material on how the ATO will allocate
its compliance resources according to
assessments of risk. The ATO defines an
inbound distributor as a business that
primarily involves distribution of goods
purchased from related parties for resale
to another business entity or distribution
of digital products or services where the
intellectual property in the products or
services is held by international related
parties. Draft PCG applies to distributors
of any scale. Also, the ATO does not
distinguish between ‘limited risk’ and
other kind of distributors. The PCG will
not apply if distribution arrangements
are covered by any of these; APA,
settlement between taxpayer and ATO,
court or Administrative Appeals Tribunal
decision in taxpayer’s own case or ATO
has also issued a low-risk rating for the
taxpayer’s distribution arrangement.
PCG assigns risk rating according to
profit markers. Profit markers for general
distributors (not falling under specific
industry segment) are as follows; high
risk – return on sales < 2.1%, low risk –
operating margin > 5.3%.
The ATO has identified functions specific
to various categories of distributors in
the aforesaid industry segments and
categorized them into 1, 2 and 3 (in
that order according to importance of
functions performed). Its recommended
risk assessments based on EBIT to sales
in the 3 specific sectors are as follows;

1https://www.pwc.com/gx/en/tax/newsletters/
international-tax-services/assets/pwcinternational-tax-news-december-2018.pdf?elq_
mid=15248&elq_cid=578039

Australia releases draft Practical
Compliance Guidelines as part of
Transfer Pricing Measures
The Australian Taxation Office (ATO)
released a draft Practical Compliance
Guideline (PCG) 1 setting out its
profit expectations for Australian
distributors. The PCG applies to the
industry segments – pharmaceutical
and life sciences, information and
communication
technology
(ICT),
automotive and a general distribution
category for distributors in all other
industry segments. PCG provides a
framework for inbound distributors to
assess their TP risk as high, medium
or low. PCG’s status is different from
that of a public ruling. PCG is guidance

Industry

Category 1
distributor

Category 2
distributor

Category 3
distributor

Life
sciences

< 3.6%
> 5.1%

< 5.5%
> 8.9%

< 7%
> 10%

ICT

< 3.6%
> 4.1%

< 4.1%
> 5.4%

Motor
vehicles

Across all
categories

< 2%
> 4.3%

High Risk, Low Risk
A position in the ATO’s green zone
may not be appealing if this is at odds
with a MNE group’s global policies and
benchmarking or positions agreed with
other revenue authorities, or represents
a disproportionately high share of global
value chain profits, it is felt.
1

https://www.pwc.com/gx/en/tax/newsletters/
pricing-knowledge-network/assets/pwctp-australia-pcg.pdf?elq_mid=14675&elq_
cid=578039
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DATE: 26-Apr-2019 – 27-Apr-2019
PLACE: New Delhi, India
CONFERENCE: International Tax
Conference 2019 in collaboration with
IBFD.
WEBSITE: http://www.ifaindia.in/
downloads/Programme_International_Tax_
Conference_April_26_%2027_2019_at_new_
delhi.pdf
E-MAIL: shelly.wadhwa@
ifaindiaacademy.in, info@
ifaindiaacademy.in
DATE: 20-Apr-2019
PLACE: Chennai, India
EVENT: “Corporate Debt – India Tax
and regulatory aspects”.
WEBSITE: https://www.ifasrc.org
E-MAIL: admin@ifasrc.org
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EARLIER HELD EVENTS:
DATE: 22-Mar-2019
PLACE: Hyderabad, India Conference:
International Taxation & GST.
WEBSITE: www.ifaindia.in
E-MAIL: bvpcahyd@hotmail.com,
pradeepkasthala@bdo.in,
venkat@nalamca.com

DATE: 16-Mar-2019
PLACE: Chennai, India
EVENT: “FEMA – Inbound and
Outbound Investments”.
WEBSITE:https://www.ifasrc.org
E-MAIL: admin@ifasrc.org
DATE: 16-Mar-2019
PLACE: IFA India Academy,
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Noida, India
EVENT: Study Circle meeting on
“Company Law & IBC”.
WEBSITE: www.ifaindia.in
E-MAIL:
shelly.wadhwa@ifaindiaacademy.in,
info@ifaindiaacademy.in,
preeti.tyagi@ifaindiaacademy.in
DATE: 28-Feb-2019 – 01-Mar-2019
PLACE: Mumbai, India
CONFERENCE: IFA India WRC
Two Days Conference on International
Taxation.
WEBSITE:http://ifaindia.in/downloads/
IFA_BROCHURE_15_feb_19.pdf
E-MAIL: ifaindiabranch@gmail.com
DATE: 02-Feb-2019 – 03-Feb-2019
PLACE: Chennai, India
CONFERENCE: 12th IFA India SRC

IFA WORLDWIDE
FORTHCOMING EVENTS:
DATE: 18-Nov-2019
PLACE: Vienna, Austria
EVENT: Seminar on “Recent
Developments in State Aid”.
WEBSITE: www.ifa-austria.at
DATE: 08-Sep-2019 – 12-Sep-2019
PLACE: London, United Kingdom
CONFERENCE: IFA 2019
Annual Congress.
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Annual Conference.
WEBSITE: https://www.ifasrc.org
E-MAIL:
admin@ifasrc.org, vinay@cagkv.com
DATE: 19-Jan-2019
PLACE: Chennai, India
EVENT: “Dependent Agency PE –
Recent developments & controversies”.
WEBSITE: www.ifasrc.org
E-MAIL: admin@ifasrc.org
DATE: 19-Jan-2019
PLACE: IFA India Academy, Noida,
India
EVENT: “Master Class on Marketing
Intangibles”.
WEBSITE: http://www.ifaindia.in
E-MAIL: shelly.wadhwa@
ifaindiaacademy.in,
info@ifaindiaacademy.in

WEBSITE:
www.ifa2019london.com
E-MAIL: ifa2019@mci-group.com,
ifa2019.reghot@mci-group.com,
Ifa2019industry@mci-group.com
DATE: 07-Oct-2019
PLACE: Vienna, Austria
EVENT: Seminar on “Dispute
Resolution”
WEBSITE: www.ifa-austria.at

DATE: 22-Dec-2018
PLACE: Chennai, India
EVENT: International Taxation - Going
into 2019.
WEBSITE: www.ifasrc.org
E-MAIL: admin@ifasrc.org
DATE: 22-Dec-2018
PLACE: IFA India SRC One day
programme - “*International Taxation Going into 2019..!*”
EVENT: “The working of MLI under
Public International Law - An Indian
Perspective & Recent TP developments
- Global Perspective”.
DATE: 21-Dec-2018
PLACE: India
EVENT: Webinar “Benami Transaction/
Property Law in India”.

DATE: 17-Jun-2019 – 19-Jun-2019
PLACE: Melbourne, Australia
EVENT: 5th Asia Pacific
Regional Meeting.
DATE: 17-Jun-2019
PLACE: Vienna, Austria
EVENT: Viennese Symposium on
International Tax Law: “Tax Treaties
and Procedural Law”.
WEBSITE: www.ifa-austria.at
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DATE: 22-May-2019 – 24-May-2019
PLACE: Warsaw, Poland
CONFERENCE: 1st European
Region Conference.
WEBSITE: www.ifa2019warsaw.com
E-MAIL:
ifa2019warsaw@bcocongresos.com

DATE: 21-Mar-2019
PLACE: Vienna, Austria
EVENT: Seminar “Tax Reform 2020 International aspects”
WEBSITE: www.ifa-austria.at

DATE: 22-May-2019 – 24-May-2019
PLACE: Panama
EVENT: 11th Latin American
Regional Meeting.

DATE: 14-Mar-2019 - 15-Mar-2019
PLACE: Helsinki, Finland
CONFERENCE: IFA Nordic Regional
Tax Conference 2019.
WEBSITE: www.ifafinland.fi
EMAIL: minna.vennamo@fiskars.com

DATE: 14-May-2019 – 15-May-2019
PLACE: Montreal, Canada
CONFERENCE: IFA Canada Annual
Conference 2019
WEBSITE: www.ifacanada.org
DATE: 09-May-2019 – 10-May-2019
PLACE: Mauritius
EVENT: 13th Asia Africa
Regional Meeting
EMAIL: w.gensecr@ifa.nl
DATE: 29-Apr-2019
PLACE: Vienna, Austria
EVENT: Wolfgang Gassner
Memorial Lecture: “The future
of Transfer Pricing”.
WEBSITE: www.ifa-austria.at
DATE: 01-Apr-2019 – 06-Apr-2019
PLACE: Moscow, Russia
EVENT: Russian International
Taxation Week
WEBSITE: www.ifataxweek.ru/en
E-MAIL: info@ifataxweek.ru,
reception@concordgroup.ru
EARLIER HELD EVENTS:
DATE: 21-Mar-2019
PLACE: Vienna, Austria
EVENT: IFA Austria Annual General
meeting and presentation of the
National Reports 2019
WEBSITE: www.ifa-austria.at
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DATE: 01-Mar-2019
PLACE: Kiev, Ukraine
CONFERENCE: III International
Conference Anti-BEPS and Protection
of Tax Payers’ Rights.
WEBSITE: www.ifa-ukraine.org
EMAIL: ifa@ifa-ukraine.org
DATE: 28-Feb-2019
PLACE: Dublin, Ireland
EVENT: YIN Ireland Event
WEBSITE: www.ifaireland.com
E-MAIL: rachel.fox@williamfry.com
DATE: 28-Feb-2019
PLACE: Lisbon, Portugal
EVENT: “Indirect Taxation of the
Digital Economy in the World”
E-MAIL: afp@afp.pt
DATE: 25-Feb-2019
PLACE: Kiev, Ukraine
EVENT: Discussion on “Case study:
does it exist?”
WEBSITE: www.ifa-ukraine.org
E-MAIL: ifa@ifa-ukraine.org
DATE: 21-Feb-2019
PLACE: Porto, Portugal
EVENT: Seminar “Provisional or
definitive: taxing in periods of crisis”
WEBSITE: www.afp.pt
E-MAIL: afp@afp.pt

DATE: 21-Feb-2019
PLACE: Porto, Portugal
EVENT: Seminar "Provisional
or definitive: taxing in periods
of crisis"
WEBSITE: www.afp.pt
E-MAIL: afp@afp.pt
DATE: 11-Feb-2019 – 15-Feb-2019
PLACE: Vancouver, Calgary, Toronto,
Montreal, Canada
EVENT: IFA Canada Lectureship series
WEBSITE: www.ifacanada.org
E-MAIL: ifacanada@ctf.ca
DATE: 14-Jan-2019
PLACE: Vienna, Austria
CONFERENCE: Seminar “Combating
VAT fraud: reverse charge, one-stopshop, blockchain – How to make the
VAT fit for the future?”
WEBSITE: www.ifa-austria.at
DATE: 13-Jan-2019
PLACE: Singapore
EVENTS: International Tax Dialogues:
Changes in Singapore’s taxation of
intellectual property income.
WEBSITE:www.ifasingapore.org
EMAIL: maricar.galler@iyerpractice.
com
DATE: 10-Jan-2019
PLACE: Singapore
EVENTS: International Tax Dialogues:
Investment in Myanmar and the Impact
of the Belt Road Initiative.
WEBSITE: www.ifasingapore.org
DATE: 10-Jan-2019
PLACE: Lisbon, Portugal
EVENTS: Seminar “Changes in Tax
laws in the state budget for 2019”
WEBSITE:www.afp.pt
EMAIL: afp@afp.pt
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I FA - I N D I A
International Fiscal Association - India (IFA-India) is a society registered in Delhi (India) under the Societies Registration Act, 1860. It
operates in India through its Head Office in the National Capital Region (NCR) and four regional chapters in North, South, East and West.
IFA-India is governed by an exectutive committee which presently has 26 members with 6 elected office bearers out of that. IFA-India is
engaged in promoting better understanding on the subject of international tax and the related fiscal laws. It organises conferences, seminars,
workshops, training courses and encourages discussions and conversations through various other modes like webinars and social media. The
membership includes tax administrators, tax policy experts, tax court judges, and tax professionals from corporates and from consultancy.
It has set up an international tax Academy at Noida where regular learning and knowledge sharing programs are held on the theme subject.

I FA
IFA-India is a part of International Fiscal Association headquartered in the Netherlands (IFA). Established in the year 1938 as a non-profit
organisation, IFA provides a neutral and independent platform where representatives of all professions and interests can meet and discuss
international tax issues at the highest level. IFA has played an essential role in both, the development of certain principles of international
taxation and in providing possible solutions to problems arising in their practical implementation. Its objects are the study and advancement
of international and comparative law in regard to public finance, specifically international and comparative fiscal law and the financial and
economic aspects of taxation. IFA seeks to achieve these objects through its Annual Congresses and the scientific publications relating thereto
as well as through scientific research. Although the operations of IFA are essentially scientific in character, the subjects selected take account
of current fiscal developments and changes in local legislation.
The membership of IFA now stands at more than 12,000 from 106 countries. In 62 countries, including India, IFA members have established
IFA branches and IFA-India is one of those 62 branches world over. IFA-India has also taken initiatives to encourage young IFA members and
Women IFA members to participate in its initiatives through YIN (Young IFA Network) and WIN (Women IFA Network).

E D I TO R I A L B OA R D
Mukesh Butani (Chairman-Ex Officio)
Vijay Goel (Secretary-Ex Officio)
Paresh Parekh (Editor-in-Chief)
Priya Bubna (Executive Editor)
Isha Sekhri
Sagar Wagh

Disclaimer
This newsletter contains general information without warranties of any
kind, and is not intended to address any particular situation. The views
expressed in this newsletter by our contributors are their personal views and
neither IFA/IFA India nor the organizations the contributors are attached
to, necessarily concur with the views. The information contained herein
should not be construed as legal or professional advice. IFA/IFA India,
the editorial team of the newsletter or the contributors to the issue will not
be responsible for loss occasioned to any person, acting or refraining from
action, as a result of material contained in this newsletter.
Published in India. All rights reserved by IFA India.
Write to us with feedback and suggestions at
info@ifaindiaacademy.in
Visit us at www.ifaindia.in

https://www.facebook.com/ifaindiabranch

IFA India Academy

C O N TA C T U S
HEAD OFFICE:
C -56/9A, Sector-62,
NOIDA - 201 309, Uttar Pradesh,
India. T: + 91-120-4281045.

https://www.linkedin.com/company/ifaindia
https://twitter.com/ifaindiabranch
To know more about YIN, please visit: www.ifa.nl/about-ifa/yin
			www.ifaindia.in/YIN.htm

MUMBAI OFFICE:
Office no. 111, Jolly Bhavan no. 1,
10 New Marine Lines,
Mumbai-400020.
T: 91-22-22075673.

To know more about WIN, please visit: www.ifa.nl/about-ifa/win
Newsletter archives: http://www.ifaindia.in/ifa-india_newsletter.htm
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